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Disclaimer: The author is a licensed attorney engaged in the practice of law. This information is not 

intended as, and does not constitute, either legal advice or a solicitation of any particular prospective 

client. The information contained in this document is provided for general information purposes only 

and is not intended to be a legal opinion, legal advice or a complete discussion of the issues related to 

the area of consumer bankruptcy. Every individual's factual situation is different and you should 

seek independent legal advice from an attorney familiar with the laws of your state or locality 

regarding specific information. An attorney/client relationship with the author cannot be formed by 

reading or responding to this information as such a relationship may be formed only by specific and 

explicit agreement with the author. We are a debt relief agency. We help people file for debt relief 

under the Bankruptcy Code. 
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Introduction 

 

 For years I have provided bankruptcy help to thousands of people in 

Dallas, Texas. During that time I have realized that getting honest and 

straightforward information about this subject can be confusing and difficult. 

I have put together this book to help you in your search for a fresh financial 

start. Although I'm going to give you a lot of valuable information in this 

book, you must understand that this book is not itself legal advice. 

 

 -- Rustin Polk, Attorney at Law 

 

 

 

 

About the Author 

 

 

Rustin S. Polk has been helping Metroplex homeowners since 

1992. The former executive of a $2.5 billion dollar financial 

firm, he applies his inside knowledge against mortgage 

companies and credit card companies, and he has personally 

wiped out tens of millions of debt around North Texas. 

 

Attorney Polk received his law degree from William & Mary,  

one of America‟s "public Ivy League" schools. He also has a degree in Finance 

from the Price School of Business at the University of Oklahoma, where he 

graduated with highest honors. 

 

 Attorney Polk is the President of Polk & Associates, the Texas law firm 

he started in 1996. The firm has offices in Dallas, Plano and Fort Worth, and 

is on the internet at www.214bankruptcy.com and www.FreeForeclosureFix.com. 

 

 Attorney Polk and his family have lived in Dallas for nearly twenty 

years. He is an author and sought-after speaker on issues of bankruptcy, 

credit card lawsuits, foreclosure, the truth-in-lending act, and the Texas debt 

collection practices act. 

../../../../../../../../Local%20Settings/Temporary%20Internet%20Files/Content.Outlook/QCEUU45O/www.214bankruptcy.com
../../../../../../../../Local%20Settings/Temporary%20Internet%20Files/Content.Outlook/QCEUU45O/www.FreeForeclosureFix.com
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Chapter 1. 
 
You Are Not Alone 

 

 

 

 

 According to CNNMoney, foreclosures in Dallas, Texas are as common 

as 1 in every 65 households. The incredibly high number of 14,698 Texans 

lost their homes to foreclosure in the last month single-handedly, according to 

the foreclosure listing services. 

 

 Up by 48% from last year, The Wall Street Journal reports that in July 

of 2008, there were 94,124 consumer bankruptcies. 

 

You are not alone. The entire economy is facing this trouble, whether 

it‟s the sub-prime mortgage mess, the sinking U.S. financial markets, 

government bailouts or record deficits, it is happening all over. 

 

 You are not the only one suffering. 

 

 There are many people that have come to terms with their own 

financial issues, and most have started to take action to do something about 

it. You may be one of these people to make a change, also, if you answer 

“YES” to more than one of these questions: 
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1. Do you ever use one form of credit, such as a line of credit 

debt‐consolidation loan, to make payments on other debt? 

 

2. Have you taken one or more cash advances greater than $500 in the past 

few months? 

 

3. Do you ever borrow to meet regular expenses, such as food and utility bills? 

 

4. Can you barely make the minimum required payment on bills? 

 

5. Are you so far behind on credit payments that you are being pursued by 

collection agencies? 

 

6. Are your financial problems impacting your health or relationships? 

 

7. Have you or your spouse recently been laid off or lost your job? 

 

8. Have you recently been through a divorce or expect to go through one soon? 

 

9. Do you spend more than one‐third of your take‐home pay on housing? 

 

10. Do you spend more than one‐quarter of your take‐home pay on your total 

transportation needs (car payment, car insurance, repairs and gas)? 

 

11. Do you owe two month's salary or more on your credit cards? 

 

12. Are you using one‐quarter or more of your take‐home income to pay credit 

card bills and personal loans (excluding mortgage payments)? 

 

13. Are your revolving credit cards charged to the limit? 

 

14. Have you bounced more than one check in the past year? 

 

15. Are you without any savings? 

 

16. Are you behind on house or auto payments? 
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17. Are your creditors threatening to take your car, house, or other property? 

 

18. Are you behind on your taxes or owe the IRS? 

 

19. Are your creditors threatening to garnish your wages? 

 

 If you answered "yes" to one or more of these questions, you are 

experiencing signs that you may need bankruptcy help. Read on for an 

explanation... 



 Truth Behind the Lies: The Texas Guide to Bankruptcy 5 

 

 

 

 

 

 

 

 

 

 

 

Chapter 2. 

 

First Thing’s First-- What is Bankruptcy 

 

 

 

 

 Bankruptcy is a legal proceeding in which a debtor, who is not able to 

make bill payments, is presented with a clean financial slate. Debtors 

obtaining a fresh start can be traced back to the Old Testament. Current 

bankruptcy laws are possibly as old as those from England under King Henry 

VIII‟s ruling in 1542. The United States Constitution provides the right to file 

for bankruptcy, and federal courts handle all bankruptcy cases. 

 

 The sooner you decide to file for bankruptcy, the sooner all of your 

creditors are brought to a halt as far as debt collection goes. After filing for 

bankruptcy, all creditors must immediately cease the attempt at debt 

collection until, through the law, all of your debts are sorted out. This is a 

very important and helpful alternative for individuals facing more debt and 

stress than they can sort out on their own. 

 

 Federal bankruptcy laws were enabled to supply honest, hard-working 

debtors with a clean slate as well as to institute a ranking and equity among 

all creditors hassling the debtor for what little they have. Filing for 
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bankruptcy often gives people a boost in the direction away from the feeling 

of everlasting hindrance which could, in turn, prevent them from ever getting 

back on their feet and re-establishing themselves as diligent members of 

society once again. 

 

 Creditors are often ranked on importance if there is money or property 

available for distribution. They are categorized to make sure that said money 

or property is reasonably dispersed according to previously established 

regulations as to which creditors get what. The types of bankruptcy filings 

and what bankruptcy filings can and cannot do is what is anticipated for the 

discussions. This given information should not be the only deciding factor for 

whether or not to file for bankruptcy. Many considerations should come into 

play while deciding if the multifaceted law of bankruptcy is the right choice 

for you. It is highly recommended to seek the guidance and assistance of a 

bankruptcy-specific attorney. 

 

What Bankruptcy Can and Cannot Do 

 

 Bankruptcy may make it possible for those with financial anguish to: 

 

1. Diminish responsibility for most or all of their debts and get a fresh start. 

When the debt is released, the debtor has no more legal commitment to 

reimburse the debt. 

 

2. Prevent foreclosure actions on their home, allowing them a time to catch 

up on old, unpaid bills and debts. 

 

3. Avoid repossession of a car or other property, even allowing the 

opportunity to force the creditor to return the property after it has been 

taken. 

 

4. Stop wage garnishment and other debt collection harassment to provide 

the individual with a more peaceful setting to further take care of debt. 

 

5. Restore or prevent termination of certain types of utility service. 
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6. Lower the monthly payments and interest rates on debts. 

 

7. Allow debtors an opportunity to challenge the claims of particular creditors 

who have committed fraud or who are attempting to collect more than they 

are legally entitled. 

 

 Bankruptcy, however, cannot alleviate every financial crisis. It is 

usually not possible to: 

 

1. Abolish specific rights belonging to secured creditors. Though over time 

you can make secured creditors take payments throughout the bankruptcy 

procedure, you cannot keep the collateral unless you continue your debt 

payment process. 

 

2. Liberate types of debts designated by the Federal Bankruptcy Statues for 

special treatment. Examples of such debts would be among child support, 

alimony, student loans, certain court ordered payments, criminal fines, and 

some taxes. 

 

3. Shield any or all cosigners on their debts. If a friend or family member has 

co-signed a loan that the debtor has discharged through the bankruptcy 

process, the cosigner may be held accountable for repayment for whatever 

part of the loan was not paid during the suspended timeframe of the 

bankruptcy case. 

 

4. Discharge debts that are acquired after bankruptcy has been filed. 
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AVOID THE NEWEST DEBT COLLECTOR SCAM 

 

Do not believe it when a debt collector tells you that you can no 

longer file for bankruptcy. This is just the newest scare tactic 

used by unscrupulous debt collectors. You may have heard 

about a new bankruptcy law passed by Congress that went into 

effect in October 2005. While it is true that the new law makes 

the process more complicated, the basic right to file bankruptcy 

and most of the benefits derived from it remain unchanged for 

most consumers. In fact, we have found that the vast majority 

of our clients can still file for Chapter 7 bankruptcy protection. 

 

Bankruptcy relief is still available! 

 



 Truth Behind the Lies: The Texas Guide to Bankruptcy 9 

 

 

 

 

 

 

 

 

 

 

 

Chapter 3. 

 

Bankruptcy is Protection, Not Poverty 

 

 

 

 

Can I Own Anything After Bankruptcy? 

 

Yes. Many people are under the impression that they will not be able to own 

anything for a period of time following filing for bankruptcy. This is not the 

truth. After the bankruptcy is filed, you will be allowed to keep your exempt 

property and anything acquired after the filing date. However, within 180 

days after filing for bankruptcy, if you receive life insurance benefits, an 

inheritance or a property settlement, that property or money might have to 

be paid to your creditors if it is not exempt.  

 

Will I Ever Get Credit Again? 

 

Yes. Although it is true that bankruptcy can be listed on your credit report up 

to ten years after your case is filed, the actual effect on your credit score 

depends on the pre-bankruptcy-filing score. This is temporary because you 

will be able to immediately start rebuilding your credit after your case is 

filed. It is not rare that people with low credit scores, prior to filing 

bankruptcy, experience their credit scores rising shortly after filing, as long 

as necessary payments are maintained from then on out. Many banks now 

offer a “secured” credit card, allowing a debtor to put up a certain amount of 
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money, sometimes as low as $200, in an account at the bank in order to 

guarantee payment. More often than not, the credit limit is equivalent to the 

security provided and is gradually increased as the debtor proves his or her 

capacity to pay off the debt. Two years after a bankruptcy discharge, debtors 

are qualified for mortgage loans on terms as good as those of others. This 

means that after only two years, mortgage rates are available for debtors at 

the same rate as for those who have not filed bankruptcy. The stability of 

one‟s income as well as the size of the down payment will be much more 

important than the bankruptcy filed in the past. Although bankruptcies can 

stay on your credit report for up to ten years, the bankruptcy becomes less 

significant as time goes by, and you‟re probably at even better credit risk 

after filing bankruptcy than before.  

 

Can My Boss Fire Me For Filing Bankruptcy? 

 

No. There is a specific law prohibiting discrimination against those that have 

filed bankruptcy. The law is 11 U.S.C. 525. Although that doesn‟t guarantee 

that a possible employer won‟t hold it against you, legally they should not. 

The point to which any prospective employer would care is perceiving it as 

trustworthiness, responsibility, and credibility. Credit reports are often 

pulled in order to get a gauge for these qualities. Your credit report will show 

if you have filed for bankruptcy to rid yourself of all debts. But what happens 

if you don‟t file bankruptcy? They pull that same credit report and it does not 

have a bankruptcy on it, but rather a long list of many unpaid debts, which 

doesn‟t look great if the list is too long, especially with all of the added late 

payments. This basically brings you to a “six in one, half a dozen in the other” 

type of situation. In the big picture, your choices would be to file and have a 

large black mark on your credit report, or not file and have numerous smaller 

black marks on the report. Another viewpoint on the situation would be 

someone taking a look at your credit report, noticing a past bankruptcy, and 

thinking, “there‟s someone who realized they were in trouble and actually did 

something about it.” Although the number of people that view this in such a 

manner are less than the number of people that view it in a negative light, 

they are out there. In fact, there have been military people that claim that 

their point of filing bankruptcy was to not risk losing their security clearance. 

It became an option in order to keep security clearance. 

 

Will bankruptcy wipe out all my debts? 

 

Yes, mostly. There are exceptions. In Texas, bankruptcy will not generally 

wipe out: (1) money owed for child support or alimony, fines, and some taxes; 
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(2) debts not listed on your bankruptcy petition; (3) loans you got by 

knowingly giving false information to a creditor, who reasonably relied on it 

in making you the loan; (4) debts resulting from „„willful and malicious‟‟ harm; 

(5) student loans, except if the court decides that payment would be an undue 

hardship; (6) mortgages and other liens which are not paid in the bankruptcy 

case (however, bankruptcy will eliminate your commitment to pay any 

additional money if the property is sold by the creditor). 

 

Can Filing Bankruptcy Stop Bill Collectors From Calling? 

 

Yes. An automatic stay is put into effect and forbids bill collectors from 

taking any action to collect debts. 

 

Who Will Know? 

 

Bankruptcy filings are public records. But, under normal circumstances, no 

one will know you filed for bankruptcy. The Credit Bureaus will record your 

bankruptcy and it will remain on your credit record for 10 years. 

 

What will happen to my bank account if I file for bankruptcy? 

 

Another common question during initial bankruptcy meetings is how bank 

accounts will be affected if someone chooses to file. It seems reasonable 

enough that all credit cards will be canceled during the bankruptcy process, 

but what about banking accounts? Most of the time, your bank accounts will 

not have anything happen to them. Banks generally do not touch, let alone 

close their customer‟s accounts simply because the customer has filed for 

bankruptcy. The main exception to this rule is if the debtor currently owes 

that same bank money because of overdraft fees. If you have a checking 

account and owe on a current account, it would be sensible to move your 

money to a new bank with which you have no previous relationship. The 

reasoning behind this is because banks are able to use the concept of a “set 

off” in order to set off any money you may owe them. 

 

Can my utility company cut off services if I file for bankruptcy? 

 

If you have filed for bankruptcy in Texas, public utilities cannot cut off or 

refuse service solely based on the bankruptcy case. Conversely, the utility 

company can necessitate a deposit for future service, and you must pay any 

bills that arise after your bankruptcy is filed. 
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Will I Have To Go To Court? 

 

In most bankruptcy cases, you will have to go to only one meeting in court. 

This proceeding is called the “meeting of creditors,” and it allots time for you 

to meet with the bankruptcy trustee and any creditor that wants to join. 

More often than not, this is a very short meeting with a simple procedure. 

You will be asked about your bankruptcy forms and general financial 

situation. From time to time, if any complications arise or if you choose to 

dispute a debt, you may have to appear before a judge at a hearing. If this 

situation does occur, you will receive a notice with a court date and time from 

the court as well as from your attorney. 

 

What Is Chapter 7 Bankruptcy? 

 

A Chapter 7 bankruptcy, often referred to as a “straight bankruptcy,” is a 

liquidation proceeding. In this situation, the debtor is expected to turn over 

all non-exempt property to the bankruptcy trustee. The trustee then converts 

it to cash and distributes it to the creditors. Usually within four months the 

debtor will receive a discharge of all dischargeable debts. More often than not 

in a Chapter 7 bankruptcy, the debtor has no assets he would lose, making 

this filing choice a way for the debtor to come out with a fresh start of sorts. 

One of the main reasons people consider a Chapter 7 bankruptcy is if they 

are burdened with debt to the point of hopelessness, and this is the best way 

to wipe out his or her debt. 

 

What Is Chapter 13 Bankruptcy? 

 

A Chapter 13 bankruptcy is most commonly known as a “reorganization 

bankruptcy.” People who are willing to pay off their debts in a time period of 

three to five years generally file Chapter 13 bankruptcies. This type of 

bankruptcy appeals to individuals that own non-exempt property that they 

are not willing to give up. It is also an only option for those with a predictable 

income and whose income is enough to pay their living expenses with enough 

left over to pay off their accumulated debts. 
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Will My Spouse Be Affected? 

 

It is not always essential for both spouses to file bankruptcy. The question at 

hand is whether or not both spouses are to be held accountable for the debt 

required to be discharged. Debts are divided into separate and marital 

obligations under current law. One individual is not responsible for the 

separate debts of the spouse. However, you may be liable for the martial 

debts acquired by them, even if you did not sign the contract. Consequently, if 

your spouse has an obligation for food, clothing, shelter, utilities, or medical 

expenses, you will most likely be responsible for those debts. If your spouse 

files bankruptcy alone, creditors will then be able to hassle you for those 

debts. Seeing as how it is often cheaper and easier to file a joint bankruptcy 

rather than fight the claims of marital debt creditors, the better choice may 

be to both file bankruptcy.  

 

How Quickly Can I File Bankruptcy? 

 

How quickly you are able to provide your attorney with the information 

needed to prepare your bankruptcy case is how fast you will be able to file. 

Typically, filing for bankruptcy takes about one to seven days. However, in an 

urgent situation, the attorney may be able to file the same day, granted you 

are able to supply him or her with the adequate paperwork to do so. 

 

What is a 341 Meeting of Creditors? 

 

Within thirty to forty days of filing bankruptcy, a debtor must attend a 

meeting controlled by the assigned bankruptcy trustee. This meeting is most 

commonly referred to as the “341 Meeting of Creditors.” This was named 

after the Bankruptcy Code section stating that this meeting is a requirement. 

Each debtor is given a notice of the meeting two to three weeks ahead of time. 

Provided that there is nothing to suggest to the trustee that the case is 

unusual in any fashion, the 341 meeting is usually very quick. The trustee 

will ask the debtor a few standard questions, and then officially ask if there 

are any creditors present. Most of the time, creditors do not attend the 341 

meeting. If nothing unexpected happens at the creditors' meeting, most of the 

bankruptcy process is now complete for the debtor himself.  
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Debtors filing a Chapter 7 Petition will be sent a discharge notice in 

approximately 60 days. If they're filing under Chapter 13, a Confirmation 

hearing with the Judge assigned to your case will take place in 

approximately 45 days.  

 

Creditors who have an issue with any aspect of the debtor's petition are 

allowed a sensible amount of time to file an adversary proceeding. Doing so 

works as an appeal for the bankruptcy court to reject to discharge a certain 

debt. Creditors are required to state, in the lawsuit, their reasons for the 

request. The most common reason listed by creditors is fraud, whether it 

occurred while incurring the debt or during the bankruptcy process. Not 

unlike regular litigation, this may take some time to resolve. There will be a 

delay in the discharge of the debts until the adversary proceeding has been 

resolved. 

 

Can I Keep Any Credit Cards? 

 

Whether or not a debtor is entitled to keep a credit card after filing a 

bankruptcy is solely up to the credit card company. Unless you reaffirm the 

debt, the company will cancel the credit card if you are discharging a debt. 

Even with a balance of zero, the credit card company may choose to cancel 

the card. 

 

How Do I Go Into Bankruptcy? 

 

A person can become bankrupt two ways. The most common way of the two 

includes an individual filing a petition to voluntarily go bankrupt. The second 

way, which is much more rare than the first, is by way of a creditor asking 

the Court to make an Order that a person is bankrupt. In either case, a 

Bankruptcy Trustee is mandatory to oversee the bankruptcy. 

 

Do I Have To Use A Lawyer To Go Into Bankruptcy? 

 

No. A lawyer is not required for you to file a Chapter 7 or a Chapter 13 

bankruptcy. Through changing bankruptcy laws and requirements, filing for 
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bankruptcy is a very complex matter. It is advised that you seek the services 

of an experienced bankruptcy attorney. Although it may require the payment 

of some legal fees, you will end up with peace of mind, less stress, and quite 

possibly more money saved than if you were to file on your own. 

 

Can a creditor prevent my discharge? 

 

In few situations, a creditor may have the ability to keep a bankruptcy from 

discharging their debt. For example, if a creditor is able to prove that he 

provided a loan within rational terms on a financial statement that provided 

false, important details with the intent to betray him, he may evade having 

the debt discharged. If a creditor attempts to evade having his debt 

discharged in this fashion yet fails, the bankruptcy judge may decide to force 

the creditor to pay for the debtor‟s attorney fees as well as court fees. Given 

that these are just a couple of examples of what could happen during your 

bankruptcy proceeding, it is best to go over and discuss in detail any and all 

matters with your attorney. 

 

Do I need to take a class to file bankruptcy? 

 

Yes, there are two required classes you must complete to finalize a Texas 

bankruptcy. The first class is a credit counseling class. This class lets you 

know about all of your options as well as whether or not bankruptcy is the 

best route for you. This class is available on the internet. This course must be 

completed before your case can be filed with the bankruptcy court. After your 

case is filed, you will be required to take a Financial Management class. This 

class, among many other things, will help you learn how to best budget your 

money, avoid incurring loads of debt that may have lead you to bankruptcy in 

the first place, and help you learn how to re-establish your credit in the 

future. Like the credit counseling class, this class is also offered on the 

internet and must be completed before your case is over. If it is not completed 

before the end of the case, you will be denied your discharge of debt in your 

bankruptcy. It is very important to complete both of these courses in a timely 

manner. 
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Do I need a lawyer to file? 

 

There are three main costs in filing bankruptcy: 1) the attorney fees; 2) the 

court costs; and 3) the credit counseling classes. By filing the case on your 

own, you will save on the attorney fees. This is referred to in the court as “pro 

se” filing. Within the Dallas metroplex, you‟ll most likely find that most 

bankruptcy attorneys charge somewhere between $1,700 and $3,200, with 

many attorneys somewhere in the middle. In order to file on your own, you‟ll 

need copies of all necessary forms that are provided to you on the bankruptcy 

court‟s website. Once all of these forms have been looked over and filled out 

correctly, the bankruptcy court will charge you a filing fee ($299 for a 

Chapter 7 and $274 for a Chapter 13).  Even if you decide to file “pro se,” the 

court will still charge you the filing fee. You must also obtain the credit 

counseling (typical cost $50) and the financial management course (usually 

another $50). The U.S. Trustee‟s office keeps up with a list of places that will 

guide you through the class and provide you with one of the obligatory 

certificates. However, there is a way to have to court waive your filing fee, 

which, in turn, will also qualify you for a waiver of the credit counseling fee. 

In order to be eligible for these waivers, the court needs quite a bit of 

financial information from you in order to compare it to the guidelines for 

granting a waiver. There will then be a hearing in front of the bankruptcy 

judge, where he or she will determine the decision on whether or not waive 

these fees. There are many determining factors, but the main lever of criteria 

is based on how much money you truly have. Meaning, everyone that files 

bankruptcy has financial distress, but only a mere 2% of bankruptcy cases 

will actually qualify for the waivers. The waivers are left for those with 

absolutely no way to pay the necessary fees. Technically, it is possibly for file 

a bankruptcy free of charge, but it‟s very difficult. 

 

What about a bankruptcy petition preparer? 

 

The bankruptcy code strictly limits what a petition preparer can do for you. 

Basically, you would be hiring a typist, yet you would still have to make 

every legal decision on your own. Unless you‟re extremely familiar with the 

many intricacies of the new Bankruptcy Code and new Rules of Bankruptcy 

Procedures, this can be a very complicated task. A well-versed bankruptcy 
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attorney who thoroughly understands the bankruptcy laws will be expected 

to charge you a reasonable amount of money for his services, and in the long 

run, it would benefit you greatly. This could, in turn, end up saving you 

money. Be aware that there are many things that a Bankruptcy Petition 

Preparer cannot do for you. The code gives quite a few specific prohibitions 

for preparers, such as giving legal advice, including which chapter to file that 

would best suit your needs, whether or not the debtor‟s debts will be 

discharged, whether or not the debtor will be able to retain their home, car, 

or other property. Also, the preparer cannot mention any tax consequences of 

a case, or anything concerning bankruptcy procedures and rights. Simply put, 

working with a bankruptcy petition preparer is not the best route to take 

while trying to rid yourself of debts and stress. 

 

What will bankruptcy do to my future credit? 

 

The effect that a Texas bankruptcy has on your credit is a very common 

question. The credit that you obtain in the future will be based on the good 

that comes after filing a bankruptcy. 

 

Creditors often look to see what steps you are taking to be financially 

responsible. It is suggested that you take these steps to renew your credit 

score soon after you file bankruptcy: 

 

• Start rebuilding your credit score by getting a low limit credit card, a 

secured credit card, or a personal loan. Each month, do not exceed 30% 

of your available credit, and be sure to pay off your balance in full. 

• Six months after your bankruptcy case is closed, order your credit 

report from the three credit bureaus. Make sure the reports state that 

your debts have been “discharged in bankruptcy. 

• If you still have student loans, each month try to pay more than the 

minimum required payment. 

• Do not co‐sign for a loan. Ever. 

• If you‟re planning on keeping your car, sign a reaffirmation agreement 

with your lender. Reaffirmation agreements are often made and signed 

in order to protect a house or a car. In essence, by signing a 
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reaffirmation agreement, the debtor is forfeiting bankruptcy protected 

for the promise from the creditor to not repossess any property. 

 

It will be your responsibility to step up and handle your finances in a 

responsible manner after filing bankruptcy. Bankruptcy should be looked at 

as a fresh start and a time to handle your finances wisely. After filing for 

bankruptcy, there is no better time to learn from past mistakes and build 

credit in a positive manner. 

 

What is a bankruptcy discharge? 

 

Under the federal bankruptcy statue, a discharge releases the debtor from 

personal accountability for certain detailed types of debt. In other words, you 

are no longer obligated to pay any debts that are discharged in your 

bankruptcy case. The discharge acts as a permanent order to your creditors; 

halting them from taking any form of collection action on discharged debts, 

including legal action and any attempt on their end to contact you in any 

form of communication. Although a debtor is alleviated of personal liability 

for any and all debts discharged, a valid lien, or a charge upon specific 

property to secure payment of a debt, that has not been avoided, or made 

unenforceable, in the bankruptcy case will not go away after the bankruptcy 

has been closed. Consequently, a secured creditor may implement the lien in 

order to recover the secured property. In other words, if your car is still under 

financing, the lender has the legal right to repossess the vehicle. 

 

What effect does a bankruptcy have on the collection of child 

support or alimony? 

 

A Chapter 7 bankruptcy generally has no effect on collections such as child 

support or alimony. Even though filing bankruptcy stops all labors to collect 

debts, the Bankruptcy Code eliminates actions to collect child support or 

alimony from the automatic stay, unless the creditor is attempting to collect 

from the property of the estate. In a Chapter 7 proceeding, any property of 

the estate includes all possessions, money, and interests owed at the time of 

filing. However, any money earned after bankruptcy is filed is not considered 

property of estate. Seeing as how most child support and alimony is paid 
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directly out of the debtor‟s current income, the bankruptcy will really have 

little impact. A debtor that files a Chapter 13 case must pay any and all 

domestic support requirements that are due after the petition has been filed. 

Failure to pay such obligations could result in an entire dismissal of the case. 

Future child support or alimony obligations are not affected by the discharge 

affects from a Chapter 7 or a Chapter 13. Basically, even at the end of a 

bankruptcy proceeding, these ongoing requirements and responsibilities 

remain. 

 

Can a bankruptcy discharge be revoked? 

 

A discharge can be revoked under particular conditions. For example, a 

trustee, creditor, or the United States trustee may request that the court 

revoke the debtor‟s discharge in a Chapter 7 case based on: 

 

• Accusations that the debtor acquired the discharge fraudulently; 

• The debtor failed to disclose the fact that he or she obtained or became 

entitled to obtain property that would constitute property of the 

bankruptcy estate or; 

• The debtor committed one of several acts of impropriety described in 

section 727(a)(6) of the Bankruptcy Code. 

 

Generally, a request to revoke the debtor‟s discharge must be filed within one 

year after the granting of the discharge. In some cases, it is required to be 

filed before the case has closed. It is up to the court to determine whether 

such allegations are true and, if so, to revoke the discharge. In a Chapter 13 

case, if confirmation of a plan or the discharge is obtained through fraud, the 

court can revoke the order of confirmation or discharge. 
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Chapter 4. 

 

Let’s Get a Handle On Your Situation 

 

 

 

 

 When you have financial problems, the absolute worst thing you can do 

is to ignore them. Time will only make them worse. Financial problems are 

like an infection-- if you leave it untreated, it can kill you. 

 

 The credit card companies will charge you late fees when you get 

behind on your bills. They will also charge over limit fees and they will raise 

your interest rate. This drastically raises the total amount you owe. 

 

 If you accidentally overdraw your bank account, you‟ll pay insufficient 

funds fees ranging from $20 to $45 per check. 

 

 If you can‟t afford to make your payments, you definitely can‟t afford to 

pay any additional fees or have your payment go up because of higher 

interest rates.  

 

 Your financial problems will only get worse. 
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 Your phone will be ringing off the hook with calls from your creditors 

and debt collectors, all trying to get you to pay them money. They will call 

you at home and they will call you at work. They‟ll even call your cell phone. 

They are allowed to call you as early as 8:00 a.m. and as late at 9:00 p.m. If 

you provided any references when you got the loan or credit card, the debt 

collectors will call them too. 

 

 The debt collectors think that they have to harass you into paying. 

They think that if they humiliate you enough, you will pay. What they don‟t 

realize is that no matter how many times they call you, it won‟t magically 

make extra money appear in your bank account so you can pay your bills. No 

matter how many times they call, it won‟t fix whatever situation it was that 

caused your money problems in the first place. 

 

 Your creditors simply don‟t care why you can‟t pay. They only care 

about you to send in some money. So once you get behind on your debts, you‟ll 

get deluged with nasty letters and angry calls from the collection agencies. 

 

 Since the collection agencies charge a fee, it gets passed on to you. This 

means that your debt will go up by another 25-50%. 

 

 If the collection agency can‟t get you to pay the debt, either they will 

just sue you. It‟s very difficult for a consumer to win this type of lawsuit 

because it‟s virtually impossible to prove to the judge that you did not make 

the purchases. If you lose the lawsuit or if you fail to respond (default), a 

judgment will be entered against you for the amount of the debt, plus 

attorney‟s fees and costs.  

 

 Once this happens, the creditor can garnish your bank accounts or try 

to garnish you paycheck, depending on the state. 

 

 Moreover, the creditor can have the sheriff in your county levy on other 

property that you own and auction it off to pay towards the judgment. All the 

while, interest continues to accrue on the total amount of the judgment, 

making it just that much harder to get paid off. 
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 If you don‟t make payments on your mortgage, your lender may try to 

repossess your property. If you fall short on you vehicle payments, it is likely 

the bank will repossess your car. In Texas, lenders are allowed to pursue 

what is called a deficiency judgment. This is a way for lenders to retain losses 

due to your mortgage foreclosure not covering your loan in full. If the 

deficiency judgment is permitted, creditors can collect money from your bank 

accounts or paychecks. Again, interest on your debt will grow until debt is 

completely paid off. 

 

 If the creditor seeks a deficiency judgment through a lawsuit, an 

attorney will represent them. You will probably have to not only pay for your 

own attorney, but you will also be liable for paying the fees for the creditor‟s 

attorney. 

 

 To avoid creditors and collection agencies, some people use the services 

provided by debt counselors. They offer to negotiate with your creditors to 

modify your debt to lower the interest rate, decrease monthly payments and 

ultimately reduce your balance. They can also act as an agent to make 

payments for you. As a result, you will have less debt and your one time 

payment to the service pays off the creditors. 

 

 The downside of debt counselors is their tendency to make payments 

late, if at all. This is caused by a lack of record keeping when they sell your 

account to other companies. Then debtors are not recognized for some or even 

all of their past payments. This gives creditors permission to resume 

collecting on your debt. 

 

 Often consumers don‟t stop using their credit cards even after they take 

advantage of the services provided by debt counselors. This irresponsibility 

simply creates more debt and worsens the situation. 

 

 People who are having a tough time making ends meet commonly use 

payday loans. At first, they are presented as a quick fix to your problems. 

Unfortunately, the interest rates are so high that they are not even a realistic 

solution. Often you must pay back the loans within 30 days including an 
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interest rate of around 15 percent. At first, the rates don‟t sound extreme, but 

$300 paid back in 14 days accrues interest of around 1200 percent. 

 

 Similarly, auto title loans can accrue interest of 500 percent with in 30 

days. Even though the title loans may allow you to pay for an extended 30 

days, they are just as bad as payday loans. 

 

 Here is where the real problem occurs. Future payments are only 

accredited to interest, unless you pay in full after the initial 30 days. If you 

don‟t pay, lenders are able to repossess your car and they may sell it to cover 

how much you owe which includes interest. Some states don‟t even make the 

lenders pay you if the car sells for more than your debt. 

 Once you recognize you are having a financial issue, it‟s important to 

take immediate action. Ignoring the problem will only make your problems 

worse resulting in loss of wages, possessions, and even your home. 
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Chapter 5. 

 

The Facts About Credit Counseling 

 

 

 

 

 It isn‟t uncommon to see advertisements loudly proclaiming you can cut 

your payments in half or consolidate your bills into one low monthly 

payment. 

 

 These ads are most commonly those of credit counseling firms. This 

chapter will go over the various principles behind the credit counseling 

approach as well as the largest problem consumers encounter after joining a 

credit counseling program. 

 

 The term “credit counseling” is often misinterpreted, considering it has 

nothing to do with improving conserving your credit score. Often, credit 

counseling will end up causing damage to your credit score, which is rarely 

mentioned by credit counseling representatives. 

 

 A credit counseling course is basically a debt management program. 

Through this program you are required to make a monthly payment to an 

agency. This agency will distribute the payment to your creditors on your 
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behalf, generally at lower interest rates, helping you pay off the debt in a 

more timely manner. However, do not be confused when you come across the 

terms “Debt Consolidation,” “Debt Settlement” or “Debt Termination.” These 

three debt programs do not take the same approach as Credit Counseling. 

 

 Millions of Americans have participated in the Credit Counseling 

program, making it the most popular debt relief options. However, that does 

not necessarily mean that this is the best route in which to handle and debt 

issues you may be having. There have been various issues with this specific 

approach. 

 

 In the near past, the Credit Counseling industry has received much 

criticism from unprejudiced consumer groups. Included in these groups is the 

Consumer Federation of America, but often, these criticisms have missed the 

mark entirely. The focus is generally on the forceful, aggressive companies 

that don‟t hesitate to use their non-profit status to hoax consumers into 

believing that they are quite charitable organizations. Sometimes they 

intentionally come off as if their services are free of charge and won‟t cost you 

a dime. In all actuality, these businesses will charge large “voluntary” 

donations, often equaling up to a few hundred dollars, as well as steep 

monthly payments. Do not be confused, though, and think that the companies 

spoken of here are the ones that provide very little “counseling,” or the ones 

merely made to make the owners rich. The issue in question is the business 

model itself. 

 

 Consider that you owe a sum of $25,000 on various different credit 

cards. Also, your average interest rate before enrollment was 20%. The 

minimum monthly payment that you would be $500, which has already been 

giving you some grief. At this rate, it would take you over nine years (109 

months, to be exact) to pay off all of your debts. And this is assuming that you 

would not miss any monthly payments along the way.  

 

 Believing that it is your next most logical step, you enroll in a Credit 

Counseling program that guarantees to save you from your debt. Supposing 

all of your creditors agree to partake in the program, which is not always the 

case, the key is the discount they will grant on your interest rates. 
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Previously, in years past, creditors were more favorable towards Credit 

Counseling, and they generously offered steep concessions off the normal 

interest rates. Lately, however, they have squeezed the industry, and the 

discounts are rarely as good. Currently, most of the larger businesses will 

reduce the interest rates anywhere from 7% to 18%. 12% is generally the 

average.    

 

 If your monthly payment is $500, and your new rate is 12%. To find 

how long it would take to pay off this debt, we would need to remove the 

monthly fee charged by the credit counseling company. Lets say, for example, 

that the fee is $25 a month. That means that $475 of your $500 would go 

toward debt reduction. This would help you get out of debt faster than before, 

unfortunately it would take over six years (75 months) to become debt free. 

 

 What would you do if you weren‟t able to make that $500 monthly 

payment? If your payment were set at $450 a month, you would end up 

putting $425 toward debt relief, after the monthly charge for the counseling 

company was deducted. This amount of money would take you seven and a 

half years (90 months) to complete, which is not too entirely different than 

the 109 months that you had in the first place. 

 

 When debt counselors are claiming to cut your payment in half, it 

certainly doesn‟t seem evident in these numbers! The only way this could be 

the case is if your monthly payment was as low as $250. With a 12% interest 

rate, the debt would continue to grow faster than your $250 a month could 

eliminate it. The lowest payment you could make in order to pay it back 

would be $300 a month, and that would still take about 20 years to pay off. 

Hardly worth the stress! 

 

 The only way the credit counseling company could honestly cut your 

payments in half and make it a reasonable offer would be to eliminate the 

interest rates entirely. Even if that were to happen, it would take around 

nine years to abolish the debt. In other words, do not believe the debt relief 

programs that claim to cut your debt in half. 
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 Be sure to keep in mind that the given example is assuming you‟re 

working with a reputable company that charges low fees and maintains good 

interest rate discounts from each and every one of your creditors. Even if 

you‟re able to seek out the best credit counseling company, you‟re still looking 

at around 5-9 years to fully pay off all debts.  

 

 Credit Counseling is generally most effective for people who are 

experiencing short-term financial problems. People with long-term financial 

issues will have trouble maintaining the monthly payments and interest rate 

payments required. It has been shown that commonly, three out of four 

people abandon the credit counseling program before they are able to finish 

them. 

 

 If you make the decision that credit counseling is for you, be sure to do 

some research of each company before jumping right in. Here are a few 

suggestions to add to your search: 

 

1. Try to find a local company that you are able to visit in person. Look up 

any potential companies online on the website for the Better Business 

Bureau. 

 

2. Aim for a company that actually provides honest budget advice and 

counseling. Keep and eye out for those that will actually go over all of the 

information with you, not one that will attempt to sign you up and move you 

along the way without trying to first understand your unique budget 

situation. 

 

3. Don‟t be tricked by the words “non-profit.” That doesn‟t necessarily mean 

you‟re working with a good company, and it definitely doesn‟t mean the 

service will be free of charge! 

 

4. Get copies of the contract and read it thoroughly before signing up for their 

services. It is very important to make sure and be aware of all the fees that 

will be involved. This includes enrollment fees, “voluntary” contributions, 

monthly fees, and more, and all of these can add up to another big chuck of 

money. 
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5. Make sure they will work with all of the creditors that you owe, and not 

just a few here and there. 

 

6. Know whether or not they will provide support after the sale. Before 

signing on to use their services, try calling their customer care service 

number, and see if you‟re able to get through to anyone in a timely manner. 

This will most likely be your only means of communication after the contract 

is signed, and it‟s important to know how you‟ll be treated after they receive 

your money. 
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Chapter 6. 

 

Debt Settlement – Too Good To Be True 

 

 

 

 

Abolish your debt within 6-8 months! 

 

 Debt Settlement companies claim to promote such a dream-come-true 

intention, whether it‟s on the internet, in magazines, or sent right into the 

spam folder of your e-mail. The truth is, debt settlement has become oh-so-

common. 

 

What is Debt Settlement? 

 

 The process of debt settlement generally includes the process of 

negotiating with creditors, usually credit card companies, in order to pay less 

than you owe to then discharge the debt. For instance, if you currently owe 

$8,000 on a credit card, and have fallen behind on the monthly payments, the 

credit card company may offer you the deal of having to pay only 75%, 

sometimes even as low as 50% of the balance, and forgive the remaining debt. 

To attempt to qualify for a debt settlement arrangement, the creditor may 

require you to have the settlement amount paid out over a very short amount 

of time, such as a year, or require it in the form of a lump sum. Credit card 
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companies are slowly changing their ways in terms of helping someone settle 

a debt issue, even if they aren‟t planning to file bankruptcy. Considering the 

amount of people currently behind on their bills, the credit card companies 

are determining that collecting something is better than nothing at all. 

 

 You will find that debt settlement companies will sell you a program of 

sorts, which will require you to deposit, or automatically have money 

withdrawn from your accounts, a particular amount of money into a special 

savings account. Once this account reaches a certain monetary level, the debt 

settlement company will make a settlement offer to one of your creditors by 

way of lump sum payment. In theory, it is possible for this method to work. 

However, the “save-and-settle” plan has very significant problems. 

 

ONE: You are recommended to stop paying your debts immediately. 

 

 It needs to be known that taking this method and settling your debt 

will ultimately ruin your credit. On your credit report, a settled debt will 

appear as a “charge-off,” which is much worse for your credit than a few 

months of late payments. A charge-off is basically a company declaring your 

debt as a loss for the company. This is damage your credit for quite a bit of 

time.  

 

 By taking such a route, not only are you harming your credit report, 

but also this will not stop the constant irritating, hassling calls from any 

creditor‟s collection departments. If you‟re already receiving these 

aggravating calls, the debt settlement company will not be able to stop the 

calls. They will continue until your debt situation has been figured out. 

 

TWO: The debt settlement fee will take their fees directly from your 

monthly savings deposit. 

 

 Fees may vary, but 15-20% of the outstanding debt, not the amount it 

is settled for, is common. If you‟re attempting to settle a credit card debt of 

$10,000, you will most likely end up paying the debt settlement company 

around $1,500-2,000, regardless of how much of the debt you actually pay 

after you settle. 
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 As you work hard to get together some money for the settlement funds, 

your creditor is working hard to increase your debt with fees, interest and 

late charges. The more time it takes to pay this debt as a lump sum, the more 

money you‟ll end up owing in the long run. Not only will you be paying a 

significant portion of the debt, but you‟ll be paying off the increasing interest 

and fees as well. Once you reach this point, it‟s possible you could have just 

stuck with making the minimum payments on the debt, as well as any 

additional principle payments to have the ability to wipe out the debt 

completely on your own. 

 

THREE: Time is not on your side. 

 

 By the time you‟re able to collect enough cash to settle the first debt, 

you‟d be able to move on to the next. By this time, several months have gone 

by and the creditors that have yet to get paid are noticeably rude, impatient, 

and have possibly even started to threaten you. It is possible that your debts 

with these creditors have reached a third-party debt collector or an attorney. 

Possibly even both. You would now have a credit report that has various 30-

90 day late notices, as well as some charge-offs. You will not have one 

creditor that will patiently sit around and wait for your money while you try 

to figure out your finances.  

 

FOUR: You are a target. 

 

 Some of the less helpful Debt Settlement companies decided that one of 

the “services” they provide to you and your situation would be to contact your 

creditors on your behalf. While doing so, they will inform them that you have 

entered a debt settlement plan, and further instruct them to wait, as a 

settlement offer will be coming their way shortly. The creditors will hear this 

and know that you have an extra amount of money each month to put into a 

settlement plan, so you must have enough money to pay them immediately. 

They will not hesitate to go to the courthouse, and demand to have the money 

sent to them as soon as possible. 

 

 Had you found an alternative route to pay off this money, you would 

have had about 6-8 extra months of the debt collectors not knowing that you 
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had extra money that you intend to turn into a settlement. Now that the 

creditors know of the extra, disposable income, you will be sent to litigation. 

Here, you will experience wage garnishment and judgments. The creditors 

could not care any more about your so-called “debt settlement” plan, they 

only care to get their money from you. 

 

 By the time this happens, debt settlement companies usually have 

received their percentage from you, and enlighten you that they can no longer 

service you in any way. Some of the more bold companies will try to persuade 

you to stick with the plan, which would in turn allow them to continue to 

take their percentage. 

 

What comes of it: 

 

  At best, after dealing with a debt settlement company, you will be left 

with a credit report full of negatives and maybe, if you‟re lucky, one or two 

settled accounts. However, these accounts are noted as settled for less than 

the full balance, which in turn becomes a negative. Creditors are required to 

report canceled debts to the IRS by way of 1099. If a credit card company 

forgives you of $2,000 of your debt, you may end up owing taxes on that two 

grand just as if someone had written you a check for that amount. If you end 

up settling a debt, it would be wise to seek professional opinions and help 

with your taxes that year. 

 

 At worst, you will be stuck with a mailbox full of judgments, a wage 

garnishment, an atrocious credit report and a settlement savings account 

that you may not even be able to access in order to close it out. For all of this, 

you will have ended up paying this company around 15-20% of what you 

originally owed.  

 

 Another option would have been to file bankruptcy for much less money 

and possibly have walked away with much less harm to your credit. 

 

 All of this is only assuming you have found a halfway decent debt relief 

company. There are plenty “debt settlement” companies readily available to 

take your deposit and promptly skip town. You would have nothing left other 
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than a disconnected phone number and phony e-mail address. If you want to 

make a mess, try to do it yourself. If you choose to go this route, or one 

similar to it, deposit the money into a monthly savings account that only you 

control. Once you‟ve accrued enough to pay off 50-70% of the first debt, 

attempt to make a settlement offer. In the end, you will probably still be 

stuck with a bad credit report, and you‟ll be without any protection from 

lawsuits, but you will have made it that far without having to pay any extra 

“voluntary” fees. 

 

BEWARE! 

 

 Make sure you‟re aware of the fact that debt settlement is something 

that you can easily do for yourself by being persistent and working directly 

with creditors. There are plenty of companies that advertise debt settlement 

services, and they will promise to cut your debt in half. These companies will 

not hesitate to charge you a hefty upfront fee, and they will not guarantee 

you results, no matter what they tell you. If you honestly believe debt 

settlement is an option that could work for you, try it yourself! That‟s the 

trick. If you make enough money to put some away each month in order to 

make a settlement offer, you make enough money to have just kept with the 

normal monthly payments from the get-go, which would have helped you 

avoid this entire situation. Debt settlement with a large company generally 

works if you don‟t need it, and doesn‟t work for those who think they need to 

try it. 

 

Is Debt Settlement worth it? 

 

 If you feel that you‟re constantly drowning in a never-ending pool of 

debt, debt settlement may be able to help you alleviate a portion of that debt, 

to help you start to get back onto your feet. If you already have some money 

stashed away and have already started to ruin your credit, then it is certainly 

a feasible option. In order to get started, give your creditors a call, if they 

haven‟t already started to call you, which they would have if you were late on 

payments. Ask them, with no specific details, if they would be willing to 

reduce the amount that you owe if you were able to come up with some sort of 

full payment in the near future. That way, you could be able to work with 
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them and also start to plan on getting rid of your creditors as well as that 

extra cash you have saved up. 

 

 A Time‟s article describes the desperation that debt collectors are 

experiencing right now, and that with some companies, they don‟t even need 

the approval of a supervisor to get debt settlement started and rolling. 

However, there are some places where you would need to speak with a 

supervisor or manager before getting anything started. Be sure to be 

persistent, and don‟t stop negotiating. If they offer you a reduction of 20% 

down to 80% of what you owe, say you‟re more willing to make a 50% 

payment, and go from there. 
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Chapter 7. 

 

The Truth About Bankruptcy 

 

 

 

 

The Top Ten Myths About Bankruptcy In Texas 

 

Myth #1: The new bankruptcy law makes filing for bankruptcy nearing 

impossible. 

 

 There are a lot of people that believe the new bankruptcy law that went 

into effect in 2005 made it almost impossible to pass the “means test,” which 

is critical if you need to qualify to file for bankruptcy. Although it‟s true that 

the new law makes the process a bit more complex, the basic right to file and 

most of the resulting benefits from filing have not changed for most people. In 

fact, most people will still qualify for a Chapter 7 bankruptcy. 

 

Myth #2: If I file for bankruptcy, my boss will fire me. 

 

 Lots of bankruptcy clients worry about whether or not bankruptcy 

filings are a public matter and about the effect filing for bankruptcy might 

have on their current job or their ability to get a job in the future. It is 
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absolutely illegal for your boss to fire you only because you have filed for 

bankruptcy. If you are fired for having filed bankruptcy, you should 

immediately contact an attorney to get the issue resolved. 

 

Myth #3: I will still be stuck with medical bills even if I file bankruptcy. 

 

 Another viewpoint of this myth is that you are not able to get rid of all 

credit card debt in a bankruptcy. Debt collectors won‟t hesitate to tell you this 

myth is true, but they‟re only looking to get as much money out of you as 

possible. In all honesty, all unsecured debt, such as credit cards, personal 

loans and medical debt, can be discharged in bankruptcy. 

 

Myth #4: Every single one of my debts will be wiped away if I file for 

bankruptcy. 

 

 There are people out there that assume by filing a bankruptcy you will 

be able to wipe away every single last possible debt owed. However, there are 

a few debts that are not generally discharged in a bankruptcy. Of these debts, 

a couple include child support and student loans. Most people believe that tax 

debt is not dischargeable in a bankruptcy, but it is.  

 

Myth #5: It's morally wrong to file for Bankruptcy. 

 

 A good amount of people that face the decision of whether or not to file 

bankruptcy often feel that it might be a decision that is morally wrong. They 

may feel a strong sense of failure and embarrassment. This is because the 

banks and media make you feel this way in order to milk you for all your 

financial worth. Many times, those that need to file bankruptcy are good, 

honest people that have often found their way into this bad situation through 

no fault of their own. You are provided with the legal right to seek debt relief 

under the U.S. Bankruptcy Code. The best advice to take would be to hold off 

on any moral judgment until you have all the information that you need to 

file. 
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Myth #6: If I file for bankruptcy, I‟ll never get another mortgage and I‟ll 

never own another home again. 

 

 This is not the truth, whatsoever. There are plenty of people that have 

gone through the bankruptcy process who turn around and start over on a 

much stronger financial ground that beforehand. A lot of people that have 

filed bankruptcy are now once again proud homeowners.  

 

Myth #7: I‟ll be thrown in jail if I don‟t pay my debts. 

 

 As a method of intimidation, debt collectors and creditors may directly 

tell (lie to) you and say that if you do not pay them, you will be taken to jail. 

Not only is this not the truth, but they may be breaking federal law by 

threatening you with such outlandish things. If you have been threatened by 

a creditor with such accusations, contact a lawyer immediately. You may 

have had your rights violated, and you may have a case against them.  

 

Myth #8: I‟ll have terrible credit for ten years. 

 

 In some cases, a debtor‟s credit is actually repaired after filing 

bankruptcy. A significant decrease or all together riddance or debt can end up 

raising your score more than a bankruptcy can lower it. If filing bankruptcy 

is the ultimate right choice for you, don‟t let the fear of possible damage to 

your credit rating steer you away from this decision.   

 

Myth #9: If I file for bankruptcy I‟ll be homeless and car-less. 

 

 Contrary to popular belief, filing for bankruptcy might be the easiest 

way to keep such items. Immediately after filing for bankruptcy, all creditors 

must stop attempting to collect. That includes repossession and foreclosure.  

 

Myth #10: I‟m all alone. 

 

 You can either file on your own, or you can contact a bankruptcy 

attorney and accept their help with filing for your bankruptcy. The choice is 

yours. 
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Chapter 8. 

 

Justice for Debt is as Old as the Bible 

 

 

 

 

 Dalton Camp, famous Canadian journalist, stated many years ago that 

“having lost its value, money may no longer be the root of all evil; credit 

having taken its place.” This declaration exhibits the paradox of debt and 

modern day religion. Should our resulting reaction be condemnation, or one 

of compassion? Many recent, respected studies have shown that the average 

American family is a mere three weeks away from personal bankruptcy. A 

new legislation that will dent bankruptcy relief to literally hundreds of 

thousands of American families is now the law, so it is now time to revisit 

what the Bible teaches us about debt.  

 

 As stated in Leviticus 25:39 – “No one will – or should – advance any 

argument against this legal proposition.” The Bible makes it clear that people 

are usually expected to repay their debts. 

 

 Nonetheless, these moral and legal obligations to pay only debts, 

balanced between certain examinations, such as the necessity for compassion 

and the suggestion to cancel debts within periodic intervals. The Biblical 
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basis for these particular considerations is based on the Jubilee and 

sabbatical years. The particular secular basis comes from the Constitutional 

requirement that Congress enact uniform laws. These specific laws allow 

businesses and consumers to call off and restructure any debt obligations. 

The Biblical support for the right to legally call off debt is constantly enforced 

by an even stronger Biblical doctrine. This doctrine prohibits and interest of 

any amount rather than just usury, or excessive, amount. 

 

 When it comes to areas such as economic justice and stability, the Old 

Testament is stuffed with plenty examples of compassionate treatment of the 

poor and preservation of the family unit. These goals were held at a higher 

standard to the material matters and concerns of debt repayment. For 

example, Deuteronomy 15:7-10 is quite forceful itself. It states: “If there is a 

poor man among your brothers … do not be hardhearted or tightfisted toward 

your poor brother. Rather be open-handed and freely lend him whatever he 

needs. Be careful not to harbor this wicked thought: „The seventh year, the 

year for canceling debts, is near,‟ so that you show ill toward your needy 

brother and give him nothing. He may then appeal to the Lord against you, 

and you will be found guilty of sin. Give generously to him and do so without 

a grudging heart; then because of this the Lord your God will bless you in all 

your work and in everything you put your hands to.”  

 

 In the Old Testament, the cancellation of any debt was accomplished 

within certain time periods, or legislative intervals. Deuteronomy 15:1-2 

states in a very clear manner that such legislative release is necessary by 

stating: “At the end of every seven years you shall grant a release. And this is 

the manner of the release: every creditor shall release what he has lent to his 

neighbor, his brother, because the Lord‟s release has been proclaimed.” 

Within this Biblical model, the debtors‟ payment, or non-payment, of any past 

debts was no longer in question. It is not a question whether or not the 

debtors were culpable for their debts. This was a very strict model that did 

not require a “means test” or a very detailed analysis of any incurred debt. 

While Old Testament lenders were discouraged to be merciful, and debts, 

whether they liked it or not, were canceled every seven years. Therefore, the 

Old Testament model can by legitimately applied to the modern laws of 

bankruptcy that we experience today. While taken seriously, the principle is 
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one of debt that can be canceled to achieve a higher purpose, such as the 

preservation of the family unit. Also, it should be noted that Deuteronomy 

15:12-13 provides that slaves should be freed every seven years. This 

suggestion creates quite an interesting analogy between the master/servant 

and creditor/debtor relationship.  

 

 The use of the term “usury” in the biblical sense generally corresponds 

to our modern word “interest,” rather than to the notion of “excessive 

interest.” We usually apply the knowledge of the meaning of “usury” to the 

definition of “excessive interest” these days. There are few people that would 

actually legitimately question the morality of ultimately profiting from a loan 

at normal interest rates. However, the Talmud quotes an ancient rabbi as 

saying: “It is better to sell your daughter into slavery than to borrow money 

on interest.” Heaven knows what the Rabbi would say these days if he were 

presented with credit card rates going at 34.99% and various “pay day” 

lenders demanding annual rates that are often more than 2.000%! 

 

 The Biblical doctrine of usury relies mainly on three different texts. 

These would be: Exodus 22:25, Leviticus 25:35 and Deuteronomy 23:19-20. 

Exodus and Leviticus forbid loans of money or food with interest to a needy 

brother or sister. They even go so far as to include a resident alien as well. 

Deuteronomy prohibits taking interest from any person. Other books of the 

Bible emphasize the importance of this forbiddance on interest. An example 

would be Psalm 15:5, which characterizes a righteous man as one who, 

among various other things, “lends his money without usury.” Also, both 

Ezekiel 22:12 and Nehemiah 5:0-11 condemn lending money with interest, 

most particularly to the poor. Ezekiel 18:13 list the taking of interest among 

the sins worthy of death. 

 

 The forbiddance of interest is based on God‟s covenant with Israel. The 

rule was founded upon the compassionate treatment of various oppressed 

groups. These groups included the resident alien, the widow, the orphans and 

the poor. Exodus 22:25-27 states the law in very unequivocal terms: “If you 

lend to one of my people among you who is needy, do not be like the money 

lender; charge him no interest. If you take your neighbor‟s cloak as a pledge, 

return it to him by sunset, because his cloak is the only covering he has for 
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his body. What else will he sleep on? When he cries out to me, I will hear, for 

I am companionate.” To go on, Leviticus 25:35-37 states explicitly “If one of 

your countrymen becomes poor and is unable to support himself among you, 

help him as you would an alien or a temporary resident, so that he can 

continue to live among you. Do not take interest of any kind from him, but 

fear your God, so that your countryman may continue to live among you. You 

must not lend him money at interest or sell him food at profit.” Last but not 

least, Deuteronomy 23:19-20 states: “Do not charge your brother interest, 

whether on money or food or anything else that may earn interest.” 

 

 Clearly, Jesus had these Biblical principles in mind when he 

admonished the “money chargers” and removed them from the sacred Temple 

of God‟s house. In John 2:14, Jesus “poured out the changers of money and 

overthrew the tables.” In fact, Jesus was constantly and continually true to 

the underlying principles of usury and debt forgiveness, as well as the notion 

of importance of placing love and compassion over the feelings of greed and 

wealth. In Luke 6:34-35, Jesus said: “And if you lend to those from whom you 

hope to receive, what credit is that to you? Even sinner lend to sinners, to 

receive as much again. But love your enemies and, do good, and lend, 

expecting nothing in return, and your reward will be great, and you will be 

sons of the Most High; for he is kind to the ungrateful and the selfish.” Even 

when met with hatred and abuse, the followers of Jesus were to be concerned 

with the welfare of others. 

 

 The constant and consistent teaching of both the Old and New 

Testaments is that justice, mercy and compassion are to override and be more 

important than purely economic concerns, such as loans. Religious people are 

expected to be gracious to all, even debtors. Jesus said that God does cause 

the rain to fall on the just and the unjust, and in Mark 10:25 he said that “[i]t 

is easier for a camel to go through the eye of a needle, than for a rich man to 

enter in to the kingdom of God.” And in Luke 16:9, he said: “I tell you, use 

worldly wealth to gain friends for yourselves, so that when it is gone, you will 

be welcomed into eternal dwellings,” and to “forgive and ye shall be forgiven” 

in Luke 6:37. 
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The compassion found in the scriptures, including the setting aside of 

legitimate rights of lenders, was quite typical of the economic relationships 

within the economy of the early Judeo-Christian societies. The most common 

theme is that of stability – a stable society that offers a guarantee of 

economic security to every single family. Wealth was looked at as a blessing 

from God (found in Deuteronomy 8:11-18, 28). Such a blessing thus resulted 

from having obedience and was based on God‟s compassion. The tithing for 

the poor, the gleaning laws and the year of the Jubilee were all tangible ways 

that Israelites could shoe compassion for one another, as well as honor God 

by following His law. Going beyond any income-maintenance programs, the 

Biblical Law provided a permanent mechanism, for example the Sabbatical 

year and Jubilee, to ensure that quick and temporary misfortune and loss 

kept no family from full participation in economic life. 

 

 The current bankruptcy law, which was passed by Congress and signed 

into the law by the President in 2005, lacks any compassion for the poor. It 

also has zero mentioning of the modern day money changers, who continually 

and shamelessly peddle plastic with rates that would draw the Holy wrath of 

God himself. This new act also gives no relief, yet only adds misery, to the 

families saddles with thousands of dollars in medical bills. Most importantly 

of all, it relentlessly undermines the economic and social stability of the 

average American family. These Americans are not unlike the farmers of the 

Old Testament. These farmers proclaimed to King Nehemiah in Nehemiah 

5:3-5, “We have had to borrow money to pay the king‟s tax on our fields and 

vineyards. Although we are of the same flesh and blood as our countrymen 

and though our sons are as good as theirs, yet we have to subject our sons 

and daughters to slavery. Some of our daughters have already been enslaved, 

but we are powerless, because our fields and our vineyards belong to others.” 

Nehemiah‟s response, as found in Nehemiah 5:11: “let the extracting of usury 

stop! Give back to them immediately their fields, vineyards, olive groves, and 

houses and also the usury you are charging them…”  
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Chapter 9. 

 

Chapter 7: “Straight” Bankruptcy 

 

 

 

 

 The new Bankruptcy Code is divided into chapters. If you‟re looking to 

file for bankruptcy, you should expect to fall into either a Chapter 7 

bankruptcy, which is referred to as a “straight bankruptcy,” or a Chapter 13 

bankruptcy, which involves an affordable plan of repayment of debts. 

 

 A very significant feature that applies to any type of bankruptcy is the 

automatic stay. Even with the mere request of bankruptcy protection means 

that all lawsuits, repossessions, foreclosures, evictions, garnishments, 

attachments, utility shut-offs and debt collection harassment will 

immediately cease. This automatic stay gives the debtor and the trustee 

enough time to review the situation and come up with the most appropriate 

plan to fix the debt issues. In most bankruptcy cases, the creditors cannot 

take any further action against the debtor or the property without permission 

from the bankruptcy court because of the automatic stay. In a Chapter 7 case, 

the bankruptcy court will appoint a trustee to go over the debtor‟s assets to 

decide if there are any assets that are unprotected by available “exemptions.” 
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 Exemptions are laws that permit a debtor to keep various types and 

amounts of property and money. For instance, exemption laws permit a 

debtor to protect a certain amount of equity in certain things. This includes: 

home, car, household goods, life insurance, health aids, retirement plans, 

specified future earnings like social security benefits, child support and 

alimony, and other various types of personal property. If a debtor has any 

non-exempt property, it is the job of the Trustee to sell it and dole out the 

profits amongst all of the unsecured creditors. Even though a liquidation case 

can seldom help with secured debt, the debtor will be discharged from the 

legal responsibility to pay unsecured debts. These unsecured debts include: 

credit card debts, medical bills and utility bills.       

 

 The types of unsecured debts that are non-dischargeable and are 

permitted special treatment include: student loans, alimony, child support, 

criminal crimes and certain taxes.  

 

 A Chapter 7 bankruptcy is a straightforward and very quick proceeding 

and may be more economical than cases filed under the other available 

bankruptcy chapters. Generally, post petition income belongs to the debtor. 

To a restricted degree, liens might be voided or a debtor might save 

encumbered property by paying off the value of the collateral only, as opposed 

to the full amount of the unpaid debts. 

 

 It is possible that a discharge will be denied because of certain 

particular acts committed before or after filing. Not all debts are considered 

dischargeable under this Chapter. If any payments to creditors were made 

over the amount of $600 in the last three months, the trustee may recover 

them. Same goes for any payments made to friends or family members over 

the past year. The trustee may also recover any property that was 

transferred without a fair consideration. 
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Chapter 10. 

 

Chapter 13: “Repayment” Bankruptcy 

 

 

 

 

 In order to qualify for a Chapter 13 bankruptcy, the debtor must meet 

two main requirements. Although there are more to which the debtor must 

meet, there are two that must specifically be met first. These include: 

 

 One- they must have a regular, stable income, and 

 

 Two- their debts must not surpass a precise amount. 

If the debtor‟s current monthly income is less than the applicable state 

median income, there will usually be a three-month pay-off plan. If the 

individual‟s income is higher than the applicable state median, it will 

generally be set up as a five-year pay-off plan. 

 

 A Chapter 13 bankruptcy filing is a way for debtors to endure a 

financial reorganization. A Federal Bankruptcy Court supervises this 

reorganization. The Bankruptcy Code expects the goal of a Chapter 13 case 

as a way of facilitating income-receiving debtors the debt rehabilitation, 

provided they perform the court-approved plan.    
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 Under a Chapter 13 filing, the debtor will present a plan in which to 

pay his creditors of the span of 3-5 years. During this timeframe, his creditors 

are not to contact or attempt to collect on the debtor‟s formerly acquired debt, 

unless it is through the bankruptcy court first. Generally, the debtor is 

allowed to keep the property, and the creditors will end up with less money 

than they are owed on the debt. 

 

 The drawback of filing for a personal bankruptcy is that a record of the 

bankruptcy will stay on the credit report for up to ten years. Without the 

Trustee‟s permission in a Chapter 13 case, the debtor is not permitted to 

obtain additional credit.  

 

 Furthermore, creditors may not want to take the risk of lending money 

to a debtor going through a bankruptcy. However, this disadvantage is not 

only for those going through a Chapter 13 bankruptcy. This could be the 

same for you whether you‟re filing a Chapter 7, 11 or 13 case. 

 

 Some of the better aspects of filing a Chapter 13 over a Chapter 7 

include the ability to stop a foreclosure and to obtain a mortgage that has 

been accelerated declared reinstated when the bankruptcy plan is complete. 

Also, you would be able to acquire a discharge of debts that are considered 

non-dischargeable under a Chapter 7 plan. In some cases, you will also be 

able to prevent collection advances against any non-filing co-signers, also 

considered co-debtors, during the duration of the case. 

 

 A Chapter 13 plan is a document that is filed with or right after a 

debtor‟s Chapter 13 bankruptcy petition. The plan features the dealing of 

debts, liens and the secured status of assets and liabilities that the debtor 

owes or owns in regard to his bankruptcy petition that is filed in the United 

States Bankruptcy Court. In order for the court to confirm the case, it must 

at least meet all of the following tests: 

 

• Commend every last cent of the debtor‟s household‟s disposable income to 

the Chapter 13 plan for at least three years, or up to five years. It  must be 

longer than three years only if the debtor elects it or if they are over the 
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medium income for the state and they do not pass a means test. This is the 

case unless a 100% repayment plan of all the unsecured debt will occur in 

less than three years.  

 

• Confirm that the unsecured creditors will collect at least as much through 

the Chapter 13 plan as they would if the debtor were to file a Chapter 7 

bankruptcy. 

 

• Provide at least some type of payback to the unsecured creditors. You will 

find that in various districts and divisions, this may mean as little as only 

one cent on the dollar payback. 

 

 While filing for a Chapter 13 Bankruptcy, you are generally able to 

keep your property, but you are required to earn wages or have some source 

of regular, predictable income. With this income, you must agree to pay part 

of it to your creditors, as well as being able to pay your monthly expenses and 

your Chapter 13 Trustee payment. The court must commend your budget and 

repayment plan. A Trustee is appointed and will regularly collect payments 

from you. They will then pay your creditors and make sure you abide by the 

rules of your repayment plan. 

 

 A Chapter 13 bankruptcy will commonly allow individuals to keep all of 

their property by way of repaying creditors from their future income. Each 

Chapter 13 Bankruptcy debtor will file a plan of repayment which will then 

by reviewed and either approved or denied in the bankruptcy court. In a 

bankruptcy plan, creditors are prohibited from contacting any debtor that has 

filed for collection purposes. The creditor will receive a pro rata share of 

whatever the debtor contributes to the repayment plan. The debtor will make 

regular payments to the Chapter 13 Trustee in whatever amount is stated 

within their plan. Under this bankruptcy Chapter, a debtor to has a regular, 

predictable income will turn over a part of said income to a Trustee who will 

then use it to pay off either all or only a portion of the debtor‟s debt, over a 

period of three to five years. A Chapter 13 Bankruptcy is no less than three 

years, and no more than five years. After a debtor completes a Chapter 13 

bankruptcy, they will receive a discharge. If any amount of debt is remaining, 
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the debtor will be released from most liability and the debt becomes 

discharged as well. 

 

 Debts that are usually consolidated in a Chapter 13 bankruptcy include 

mortgage debts, balances on vehicle loans, student loans, credit card debts as 

well as other unsecured debts. Any and all outstanding debts must be 

included in the Chapter 13 consolidation. 

 

 Unlike a Chapter 7 Bankruptcy, it is possible within a Chapter 13 

Bankruptcy case to be dismissed by request of the debtor at any given time, 

without any prior notice to creditors or a hearing in court. Creditors will be 

notified of a dismissal, and some protection may be offered to any involved co-

debtors. 

 

 A Chapter 13 Bankruptcy is accessible to those with regular income, 

whose debts do not exceed a certain debt limit. Debt limits, however, are 

subject to change from time to time.  

 

 The determination process for deciding whether or not a person is 

eligible for a Chapter 13 bankruptcy includes having all income for the 

household listed. All household income must be listed without leaving 

anything or anyone out, even though under the Texas law, a person is not 

responsible for the debt of another, whether or not married, unless the 

particular debt has been co-signed for. Under existing bankruptcy decisions, 

all income for the household of a couple must be listed, along with any and all 

expenses for the household. All of this information is taken into factor while 

determining if monthly payments for a Chapter 13 bankruptcy repayment 

plan are reasonable and easily attained.  

 

 Just because one person may file a Chapter 13 Bankruptcy doesn‟t 

mean that the other person will then become responsible for the debts of the 

other person, but the amount of the payments necessary under the Chapter 

13 repayment plan will depend on the amount available to the household, 

minus the entire amount of the household expenses. This includes the 

reasonable expenses and debt service of the non-filing individual. 
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 Payments must begin immediately after filing a Chapter 13 

bankruptcy, and they must be equal to or exceed the amount that creditors 

would receive had the debtor filed a Chapter 7 bankruptcy case. Even though 

the debtor keeps any possession of property during the repayment plan of the 

case, the property is continually under control of the Court. There is to be no 

sale of the property, other than the regular course of business. Also, the 

debtor, during the three-to-five year repayment plan, is not allowed to obtain 

and credit without first acquiring an order of the Court. 

 

 Reorganizations may be beneficial. Chapter 13 can be used to bring 

past-due payments on a home mortgage current, restructure other secured 

debts and make a payment plan available to your unsecured creditors. 
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Chapter 11. 

 

7 Mistakes To Avoid In Bankruptcy 

 

 

 

 

1. Being an unqualified debtor for a bankruptcy case. 

 

 From time to time, there will be a person that is not eligible to file for 

bankruptcy. The requirements needing for being able to file a bankruptcy 

case can be found in Section 109 of the U.S. Bankruptcy Code. For example, 

you are not eligible to be in a Chapter 13 bankruptcy case for debt 

reorganization unless your secured and unsecured debt falls below a 

particular limit. Also, the new law, which came into effect in 2005, requires 

that a debtor in both a Chapter 7 and Chapter 13 case completes a credit-

counseling course by and agency approved by the assigned U.S. Trustee. This 

credit-counseling course must be completed in a specific time frame. Your 

case will automatically be dismissed if you fail to meet both of these 

requirements. Many attorneys have, in the past, and will continue to do so in 

the future, stood in from of the Judge and had their case dismissed for these 

exact reasons. Do not let this happen to your bankruptcy case. 
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2. Skipping out on the 431 meeting, also known as the meeting of creditors. 

 

 Whether you file a Chapter 7 or a Chapter 13 case, you will be required 

to attend a meeting of the creditors. During this meeting, the assigned 

Trustee ask you questions, while you are under oath, about your filed 

documents, your income, expenses, assets and liabilities. Also, your creditors 

will have a chance to ask you a few limited questions of their own, but most 

of the time the creditors never even come to the meeting. 

 

 If you do not show up to the mandatory meeting of the creditors, your 

case can be dismissed, unless your attorney requests a continuance. In the 

state of Texas, if you miss a second meeting, your case will be automatically 

dismissed. Also, you will not be able to attempt to re-file for an extra 180 

days. Make sure your attorney has some sort of procedure in place for 

alerting you about these mandatory meetings so you do not miss them. 

 

3. Failure to provide every single necessary required document. 

 

 When you go through a bankruptcy case filing, there are many various 

required documents that must be filed with the court within a quite small 

timeframe. If you are missing any of the documents when you go to file the 

case, you will be given a 10-day deadline to get the documents together and 

get the missing papers filed. Your case will be dismissed if you fail to meet 

the deadline.  

 

 There have been countless numbers of incidents that attorneys file only 

the minimum amount of documents needed in order to obtain the client 

protection, but then fail to meet the 10-day deadline. Make sure your 

attorney knows when and what to file, so you do not end up with a dismissed 

case through no fault of your own. 

 

 It is not a good idea to not file all necessary documents at the same 

time. If they are not filed at the same time, it would be easy to lose track of 

everything that needs to be filed, considering the amount of documents the 

court requires. Unless there is some type of extreme emergency, it is best to 

gather everything at once and file it all together as a complete case. This 
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usually happens only when someone decides to meet with an attorney the day 

before they have a foreclosure scheduled on their home. In that case, an 

attorney may choose to file a skeleton set of documents and go back within 

those ten days to file the rest, but again, this is not the best route method. 

 

4. Withholding tax returns. 

 

 By law, you are required to provide copies of your tax returns to the 

Trustee BEFORE your meeting of the creditors. If you fail to do so, you will 

not have a meeting to attend. If your attorney is able to have your meeting 

continued and you‟re still not able to provide your tax return documents, the 

Judge will dismiss your case. Some attorneys don‟t realize the strict 

deadlines for submitting every single document to the Trustee. Be sure your 

attorney has a regular routine for submitting all of this information in a 

timely manner. 

 

5. Not having the ability to provide check stubs. 

 

 Not unlike tax returns, under the new law, you are required to provide 

six months of check stubs, or other evidence of income received, to the 

Trustee before your meeting of the creditors. 

 

 This is often a tedious process, and it is best left to your attorney‟s staff. 

They regularly deal with this requirement, and they know what exactly the 

Trustee wants. Be sure that your attorney has a staff person that is assigned 

to handle this process for you. If any and all proof of income is not collected in 

a timely manner, your case may be dismissed.  

 

6. Failure to meet payment requirements. 

 

 In every single Chapter 13 bankruptcy debt consolidation case, your 

attorney will write up a plan that describes how much your monthly payment 

to the Trustee will be, so the Trustee can then take that money and pay off 

your debts over a period of three to five years. Each and every case will be 

different, and the amount of payment and length of time is concluded after 

going over various factors. It is absolutely crucial that your attorney is 
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familiar with bankruptcy and has the experience in preparing plans that will 

be approved by the Judge.  It also needs to be a feasible payment so you‟re 

not paying too much, and your creditors aren‟t being paid too little.  

 

 Even though no case is the same, there is one factor that is found in 

every single bankruptcy filing. If you fail to make your plan payment to the 

Trustee on time, your case will ultimately be dismissed. About thirty days 

after your case is filed, you will need to make your first Trustee payment. It 

will be that same date for the rest of the duration of the bankruptcy case that 

you will need to pay the Trustee. Be sure to ask your attorney to advise you 

on what your exact payment is, and when it will be due.  

 

7. Failure to file a plan that will be confirmed. 

 

 Whenever your Chapter 13 case has been filed, your attorney should 

then file a proposed plan in order to repay your creditors. This is a proposed 

plan because it is necessary to meet specific requirements in order for the 

Judge it confirm it. If these requirements are not met, the Trustee or a 

creditor has the ability to object to the terms and demand that an adjusted 

plan be filed to fix the issue. If the Judge agrees with the person that has 

objected, you must then proceed to file an amended plan. Otherwise, your 

case will be dismissed. 

 

 Although this may sound easy, this is probably one of the most common 

reasons cases get dismissed. Attorneys can‟t seem to get amended plans on 

file in a timely manner to fix objections and get confirmed. I have had the 

privilege of having a huge number of confirmed cases in Texas over the last 

17 years. Mostly, this is because I have a very unique system in my office to 

make sure objections get resolved and plans get confirmed well before they 

are in any danger of being dismissed. No bankruptcy firm in the Dallas area 

uses my proven system. Most of the time, my plans are confirmed at or before 

the first scheduled hearing in front of the Judge. My staff prides itself on 

making sure this happens. 

.
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Chapter 12. 

 

How to Find the Right Bankruptcy Lawyer 

 

 

 

 

 Having to deal with the issue of a legal problem is hard enough. But 

that can sometimes get even worse when you have to worry about choosing a 

reputable attorney to help you with the legal process. 

 

 There are literally dozens of factors that go in to choosing the best 

attorney. Some attorneys are great. Some, not so much. But how do you go 

about knowing which one would be best for you? This guide was put together 

to help you figure out what you should be considering while deciding which 

attorney will best suit your legal issues in order to help you solve them. 

 

Shirley H. had a very nice home in Mesquite, Texas.  Her elderly 

mother was in poor health, so Shirley paid her medical bills and 

provided a place for her to stay.  Shirley came to me after hiring a 

bankruptcy lawyer in Irving to save her house from foreclosure.  

The lawyer filed a Chapter 13 for Shirley but did not correctly 

calculate the number of payments she was behind.  Shirley lost 

her house and was out on the street with her husband and her 89 

year-old mother. 
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 It is very easy to make a significant mistake while searching for an 

attorney to hire. This guide is made for you to ensure that you don‟t make 

these critical mistakes yourself.  

 

Mistake Number One: 

Hiring an attorney who lacks the necessary bankruptcy knowledge 

and experience. 

 

 It isn‟t uncommon that someone will hire an attorney that lacks the 

proper experience in the practice in which they seek representation. Even if 

you have had wonderful previous experience with a certain lawyer in one 

area of law, that doesn‟t mean you should seek them out for a different field 

of practice. The practice of law has become more and more specialized, and 

there are not many “general practitioners” who continue to practice all areas 

of law. It is difficult to effectively handle various facets of the law in a 

professional and impressive manner. If you seek out an attorney who mainly 

concentrates on the area of help you need, you will have a much better 

success rate in the end.   

 

 Not only does finding an attorney that has one specific area of expertise 

help your case, but it also helps to find an attorney with a lengthy track 

record of practice in that particular area of law. There is absolutely no 

substitute for experience. Even if an attorney is consistent in one area of 

practice, it takes about 5-7 years for that attorney to be considered extremely 

proficient. For an attorney who covers only a handful of cases a year that are 

similar to yours, it is not likely that they will become extremely proficient in 

that area.  

 

Mistake Number Two: 

Basing your decision solely on the cost of the attorney’s fees. 

 

 Plenty of people never hesitate to choose an attorney based on price. 

While this is a good thing to do in other areas of life, such as while comparing 

cars, buying groceries or clothing, or other various retail goods, but when it 

comes to choosing an attorney, you will want to get the best “personal 

services” from an attorney possible. Not the cheapest personal services. This 
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common mistake is magnified when you consider the disastrous consequences 

that can come your way if your legal issues are handled incorrectly. Never let 

the price of an attorney‟s fees be the determining factor. It should certainly be 

one of many considerations, but never the sole reason for passing up great 

legal services.  

 

 A worthy attorney can certainly end up saving a client much more 

money in the long run by knowing how to properly handle a case. Saving a 

little money in the very beginning of the hiring process may come back 

around to cost you more money towards the end of the whole mess. “You get 

what you pay for” is certainly proven in this case. 

 

 Even though it is a good idea to not go for the cheapest lawyer around, 

that doesn‟t necessarily mean that the less expensive attorney is always 

inferior or that they will provide sub-par representation. Still, it is probably 

in your best interest to not hire the attorney that charges a flat fee of $274, 

making him the cheapest around. It may be that lawyer is less experienced. 

That particular lawyer may charges less because he actually does less. 

Perhaps he is unable or unwilling to respond to all of your questions in a 

timely manner. Or maybe he isn‟t able to attend to the details that are 

required to make your case smooth and easy. The $274 lawyer may charge 

less for his services because he willingly pushes your case off to his 

“paralegals” that aren‟t paid quite as much.  

 

 Another thing to keep an eye our for would certainly be the lawyers 

advertising a “low introductory fee,” who then turn around and continually 

add on fees for additional services that other attorneys would include in their 

upfront fee. It is quite typical for any given bankruptcy lawyer to advertise 

their services at $274 down, but then once they collect that $274 from you, 

they will also need another $40 for the credit reports, $50 for the initial credit 

counseling certificate and yet another $50 for the post-filing certificate. After 

all of this is said and done, the upfront, out-of-pocket “low starting cost” is 

well beyond what the attorney initially advertised.  
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 It is also wise to steer clear of the attorney who charges an outrageous 

amount. This is a capitalistic society, and many attorneys won‟t hesitate to 

charge you an arm and a leg. The most expensive is not necessarily the best.   

 

 The best idea is to go for a happy medium between the two. Be sure to 

focus on quality representation, and you‟ll be sure to get the most positive 

results. Any respected attorney will be able to offer that to you for a 

reasonable price. They should also be willing to provide a written contract 

describing their specific services in an understandable manner, and they 

should be able to show you a copy of the agreement, in advance of your initial 

consultation. 

 

Mistake Number Three: 

Hesitating to ask all the necessary background questions. 

 

 It is not uncommon for people to fail to ask the critical questions during 

the hiring stage. Questions about the attorney‟s ability, experience, 

knowledge and success rate are all very important things to know before you 

hire them to represent you. Be well prepared to the prospective attorney 

some direct questions. You are the consumer and you are able to choose 

where to spend your money. Make sure you have a very clear and 

understandable picture of the attorney you may end up hiring.    

 

 Things that you should consider asking the attorney are as follows: 

 

• Does he handle this type of case regularly? 

• What is the percentage of his practice in this specific area? 

• Will it be him that personally oversees the case matters, or will it be 

one of his associates or paralegals? 

• How readily available will he be to answer your questions either in 

person, e-mail or over the phone? 

• How many years has he been part of this area of practice, and what is 

his general success rate? 

• Is he able to provide names of satisfied clients? 

• Does he take any ongoing legal education training in this field? 
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• Is he a member of any organizations, whether local, state or national, 

that relate to the particular area? 

• What is his reputation among his peers? 

• Is he willing to provide any references? 

• Does he have any published works on the matter? 

• Has he prepared any helpful educational materials on the subject for 

review? 

 

 These are just a few examples of what you could ultimately ask any 

prospective attorney during the initial interview stage. If you receive vague, 

evasive answers, that may be a red flag that you should seek other 

assistance. 

 

 With the advent of the internet, the actual ratings of most lawyers are 

being calculated and published.  Although www.avvo.com is the most popular 

site to check a lawyer‟s rating, others do exist. 

 

 Your legal situation is of immense significance in your life. Don‟t 

blindly choose an attorney to represent you and serve your needs without 

taking the time to really research whom you may choose to hire. It‟s ok for 

you ask some fairly uncomfortable questions. The answers will let you know 

whether or not you‟re making the right decision. Within minutes, you‟ll know 

what kind of legal service you will receive from any particular attorney out 

there.  

 

Mistake Number Four: 

Paying too much for service of poor quality. 

 

 Lawyers are in business to provide a specific service. If they fail to 

provide excellent service to their clients, they are not worth hiring. Just as 

paying to eat at a restaurant with cheap food and poor service is not worth 

the trip or money. Don‟t overpay only to receive inferior service.     

 

 There are attorneys out there that will charge a very high premium, yet 

fail to provide great service. There are also attorneys that limit access by 

http://www.avvo.com/
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restricting the times, days and hours that any various file information may 

be obtained.   

 

 For some lawyers, bankruptcy has turned into a volume business. 

Debtors facing a bankruptcy sometimes, unfortunately, acquire inferior legal 

services and advise. The client should be able to have great access to the 

attorney, as well as their own personal file information. 

 

 Does the law firm already appear to be overworked? 

 

 You, as a client, should always be treated with respect. This means you 

should promptly have your questions answered as well as your phone calls 

and e-mails returned. In order to be guaranteed such quality service, make 

sure the attorney and law firm that you hire will value you as a client, as 

opposed to just another number. Make sure you receive friendly treatment 

from the attorney and his staff. These can be very important factors that you 

should take into consideration while you decide on which attorney to hire for 

your situation.   

 

 On your initial visit to meet with an attorney in their office, be sure to 

take a look around and evaluate a few different things, such as the service 

factor from both the attorney and his staff. See if this is the kind of place in 

which you‟d feel comfortable resolving your financial issues for a few weeks, 

or even a few months. What is your gut telling you about the services that are 

being offered to you? 

 

 An office appraisal can give you many vital clues as to what type of law 

firm you would be dealing with, and how the attorney would handle your 

case. Take a good look around the office. Is it well organized? Are there 

coffee-stained folders thrown about the floor? You wouldn‟t think twice about 

skipping out on a doctor visit if there was a dirty examining room. So why 

pay for a lawyer with a messy and unorganized office? 

 

 Lawyers are supposed to be professionals. Don‟t go for the lawyer with 

his receptionist hiding behind a glass window in the waiting room. 
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Mistake Number Five: 

Failing to do a background history check of the attorney’s status 

 

 Failing to check the attorney‟s status with the licensing board as well 

as checking with any references, if they were provided, is the final critical 

mistake to be sure to avoid.   

 

 Wouldn‟t you like to know if the attorney on whom you intend to hire is 

listed as being in good standing with his or her peers, as well as on client-

rated level? Suppose there were outstanding complaints against the attorney 

for neglect, or even worse, wouldn‟t you care to know?  These are issues that 

would most certainly wind up affecting your hiring decision, given you take 

the time to research and find out what you can. It is also a good idea to check 

any references, assuming they were provided to you. Was their case even 

remotely similar, let alone in the same area of law as yours? 

 

 By making just a little effort on your part can end up making a world of 

a difference when it comes to finding the right attorney for you. It will also, 

most likely, save you quite a few headaches if you do your research 

beforehand. 

 

The Bottom Line 

 

 You‟ll want to make sure you‟re getting what you pay for. Otherwise, it 

would be like paying for Michael Jackson to play at your wedding and getting 

Tito Jackson instead. 

 

Shirley H. was in the process of moving out of her house when 

she came to me for help.  Although her old attorney told her it 

was hopeless and that there was nothing he could (or would) do 

for her and her family, I was able to get a new case filed.  The 

new case was free of mistakes and kept Shirley, her husband, 

and her frail mother in the house.  The right lawyer kept a roof 

over their heads. 

 



 Truth Behind the Lies: The Texas Guide to Bankruptcy 61 

 

 When you‟re under pressure and feeling stressed out about your 

financial and legal issues, making the decision on which lawyer to hire is 

difficult. By following the given advice, weight will be lifted off your shoulders 

in the long run, and you will be very happy with your decision, if only you use 

this guide to make the right choice. 
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Appendix A. 

 

About the Author 

 

 

 

 

 My name is Rustin Polk and I have been helping Metroplex 

homeowners since 1992.  

 

 Before practicing bankruptcy law, I was the executive of a $2.5 billion 

dollar financial firm. In my law practice, I apply my inside knowledge against 

mortgage companies and credit card companies. In my cases, I have 

personally wiped out tens of millions of debt for my clients around North 

Texas. 

 

 I received my law degree from William & Mary, one of America‟s 

"public Ivy League" schools. I also have a degree in Finance from the Price 

School of Business at the University of Oklahoma, where I graduated with 

highest honors. Being a Sooner puts me at odds with my sister, who is a 

Longhorn. All that makes for an interesting family Thanksgiving dinner, let 

me tell you! 

 

 Since originally starting my legal career at one of the largest and most-

powerful business law firms in the country, I am the President of Polk & 

Associates, the Texas law firm I started in 1996. The firm has offices in 
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Dallas, Plano and Fort Worth, and is on the internet at 

www.214bankruptcy.com and www.FreeForeclosureFix.com. 

 

 My family and I have lived in Dallas for nearly twenty years. In 

addition to my law practice saving my clients millions of dollars, I am an 

author and sought-after speaker on issues of bankruptcy, credit card 

lawsuits, foreclosure, the truth-in-lending act, and the Texas debt collection 

practices act. 

 

POSITION: 

President 

 

AREAS OF PRACTICE: 

Bankruptcy 

Fair Debt Collection Practices 

Fair Credit Reporting 

 

COURT LICENSES: 

Texas, 1992 

U.S. Bankruptcy Court, Northern District of Texas, 1995 

U.S. Bankruptcy Court, Eastern District of Texas, 1996 

U.S. Supreme Court, 1996 

 

EDUCATION: 

College of William and Mary; Williamsburg, Virginia 

 J.D., Doctor of Jurisprudence; 1992 

 Honors: Moot Court Board, BNA Award 

 Law Publication: Member, William and Mary Bill of Rights Journal 

University of Oklahoma; Norman, Oklahoma 

 B.B.A., Bachelor of Business Administration; 1989 

 Major: Finance 

 

PAST POSITIONS: 

Patton Boggs, LLP; Dallas, Texas 

DeHay & Elliston, LLP; Dallas, Texas 

../../../../../../../../Local%20Settings/Temporary%20Internet%20Files/Content.Outlook/QCEUU45O/www.214bankruptcy.com
../../../../../../../../Local%20Settings/Temporary%20Internet%20Files/Content.Outlook/QCEUU45O/www.FreeForeclosureFix.com
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MEMBERSHIPS: 

 

National Association of Consumer 

Bankruptcy Attorneys 

American Bankruptcy Institute 

College of the State Bar of Texas 

Dallas Bar Association 

  Member, Business Litigation Section 

  Member, Torts & Insurance Section 

American Bar Association 

  Member, Litigation Section 

  Member, Tort & Insurance Section 

  Member, Coverage Subcommittee 

Dallas Association of Young Lawyers 

Texas Association of Defense Counsel 

Dallas Association of Defense Counsel 

Defense Research Institute 

Commercial Law League of America 

  Member, Creditors‟ Rights Section 

  Member, Bankruptcy & Insolvency Section

 

Award Name Granting Organization Date 

Best of US Local Business Association  2009 

Who's Who Madison Who's Who 2009 

Who's Who Strathmore Who's Who 2009 

Who's Who Biltmore Who's Who 2009 

Best Of  Dallas Observer  2007 

Who's Who Marquis Who's Who 2006 

Who's Who Strathmore Who's Who 2006 

Who's Who Madison Who's Who  2005 

Who's Who  Cambridge Who's Who 2004 

Who's Who  Biltmore Who's Who  2002 

College of the State Bar  State Bar of Texas  2000 

BNA Scholar  Bureau of National Affairs  1992 

Letzeiser Award  University of Oklahoma  1989 

Top Ten  University of Oklahoma  1988 
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Title  Publication Date 

Technology-Enabled Services: The 

Next Generation of SaaS  

American Bar Association newsletter  2009 

How to Stop Your Texas Foreclosure 

in Less than 48 Hours Without 

Filing Bankruptcy  

Book 2009 

Dallas has its Share of Mortgage 

Rip-offs 

D Magazine 2009 

Managing: How to Work More Like 

a Start-Up 

Inc. Magazine 2009 

Three Kings (article mention) Texas Super Lawyers 2009 

But I'll Feel Like a Deadbeat  214bankruptcy.com 2008 

Know Your Friends and Faxing Foes  Dallas Morning News 2002 

Guide to the Fair Credit Reporting 

Act 

National Association of Judgment Collection 

Professionals 

2001 

Adjuster's Guide to Managing the 

Panel Counsel Relationship 

Polk & Associates 2001 

The ABCs of the Fair Debt 

Collection Practices Act  

National Association of Judgment Collection 

Professionals  

2000 

Collect Your Overdue Accounts and 

Keep Your Customers 

Polk & Associates  2000 

The "Seven C's" of Extending Credit  Polk & Associates 1998 

Forcing Your Debtors Into 

Involuntary Bankruptcy  

Polk & Associates  1997 

 

Speaking Engagement Conference Date 

The In's & Out's of Aged Receivables Craftmade Financial 2009 

Market Outlook OCU Graduates 2009 

The Fair Credit Reporting Act  Metrocrest Chamber  2001 

The Fair Debt Collection Practices 

Act  

National Association of Judgment 

Professionals 

1999 
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Appendix B. 

 

Service Guarantee 

 

 

 

 

 I have spoken in this book about making sure the lawyer you choose to 

solve your financial problems will do a good job for you. Here are the 

guarantees used by my firm, so you can see if other lawyers are willing to put 

their money where their mouth is. 

 

Guaranteed Level of Service: 

 

 I guarantee you will always receive the highest level of personal care 

and attention from my law firm. No one likes to be thought of as a case 

number. Every person in our office is here for one purpose: to serve you and 

to get the best possible result in your case. If you do not receive the close 

personal care attention you want, nothing else matters. I will treat each 

client the way I would want to be treated if I were the client and not the 

lawyer. When you are a client of my law firm, you become part of our family. 

And we guarantee you‟ll receive the best we can offer. We are not perfect, just 

like the members of your family, so we do make mistakes from time to time. 
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We therefore encourage clients to bring these mistakes to our attention so 

that we can correct any problems. 

 

Guaranteed Results: 

 

 I guarantee that if you have not filed another bankruptcy case within 

the last twelve months that was dismissed, that the filing of a new 

bankruptcy case will automatically stop all foreclosures, repossessions, court 

proceedings (except for criminal prosecutions), garnishments, threats, 

telephone calls, collection calls, bills, statements, demand letters and general 

creditor harassment. 

 

 I guarantee that if any of your creditors fail to comply with any of the 

bankruptcy laws or with any relevant non-bankruptcy law after proper notice 

from me, then I will file a lawsuit against those creditors before the 

Bankruptcy Court and that I will enforce all of your available rights. Any 

such actions shall be undertaken at no cost whatsoever to you since I file all 

such cases under a Contingency Fee Agreement. This Agreement clearly says 

that my fees and expenses will be paid from any settlement or judgment and 

that if I do not get any money from your creditors, then you do not owe me 

any money for my fees and expenses. 

 

 I guarantee to meet all deadlines. Few things are as frustrating as 

deadlines that are not met. A missed deadline can do a lot to undermine a 

good lawyer-client relationship. What‟s more, I want you to know that you 

can count on what I tell you.  
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Appendix C. 

 

Notices per Section 527 

 

 

 

 

 The author of this book is designated as a Federal Debt Relief Agency 

by an Act of Congress and the President of the United States. We are proud 

to assist good people in bad situations file for protection under the U.S. 

Bankruptcy Code. 
 

Notice to “Persons Assisted” Required By Section 527(a) of the Bankruptcy Code 

 

AS A DEBT RELIEF AGENCY, WE ARE REQUIRED TO INFORM YOU, THE “ASSISTED 

PERSON” AS TO THE FOLLOWING MATTERS PURSUANT TO SECTION 527(a) OF THE 

BANKRUPTCY CODE: 

 

(A)  All information must be complete, accurate, and truthful; 

 

(B)  All assets and all liabilities are required to be completely and accurately disclosed in the 

documents filed to commence the case, and the replacement value of each asset as defined in § 506 

must be stated in those documents where requested after reasonable inquiry to establish such value; 

 

(C)  Current monthly income, the amounts specified in section 707(b)(2), and, in a case under chapter 

13 of this title, disposable income (determined in accordance with section 707(b)(2), are required to 

be stated after reasonable inquiry; and 
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(D)  Information that an assisted person provides during their case may be audited pursuant to this 

title, and that failure to provide such information may result in dismissal of the case under this title 

or other sanction, including a criminal sanction. 

 

IMPORTANT INFORMATION ABOUT BANKRUPTCY ASSISTANCE SERVICES FROM AN 

ATTORNEY OR BANKRUPTCY PETITION PREPARER. 

 

If you decide to seek bankruptcy relief, you can represent yourself, you can hire an attorney to 

represent you, or you can get help in some localities from a bankruptcy petition preparer who is not 

an attorney. THE LAW REQUIRES AN ATTORNEY OR BANKRUPTCY PETITION PREPARER 

TO GIVE YOU A WRITTEN CONTRACT SPECIFYING WHAT THE ATTORNEY OR 

BANKRUPTCY PETITION PREPARER WILL DO FOR YOU AND HOW MUCH IT WILL COST. 

Ask to see the contract before you hire anyone. 

 

The following information helps you understand what must be done in a routine bankruptcy case to 

help you evaluate how much service you need. Although bankruptcy can be complex, many cases are 

routine. 

 

Before filing a bankruptcy case, either you or your attorney should analyze your eligibility for 

different forms of debt relief available under the Bankruptcy Code and which form of relief is most 

likely to be beneficial for you. Be sure you understand the relief you can obtain and its limitations. 

To file a bankruptcy case, documents called a Petition, Schedules and Statement of Financial Affairs, 

as well as in some cases a Statement of Intention need to be prepared correctly and filed with the 

bankruptcy court. You will have to pay a filing fee to the bankruptcy court. Once your case starts, 

you will have to attend the required first meeting of creditors where you may be questioned by a 

court official called a „trustee‟ and by creditors. 

 

If you choose to file a chapter 7 case, you may be asked by a creditor to reaffirm a debt. You may 

want help deciding whether to do so. A creditor is not permitted to coerce you into reaffirming your 

debts. 

 

If you choose to file a chapter 13 case in which you repay your creditors what you can afford over 3 to 

5 years, you may also want help with preparing your chapter 13 plan and with the confirmation 

hearing on your plan which will be before a bankruptcy judge. 

 

If you select another type of relief under the Bankruptcy Code other than chapter 7 or chapter 13, 

you will want to find out what should be done from someone familiar with that type of relief. 

 

Your bankruptcy case may also involve litigation. You are generally permitted to represent yourself 

in litigation in bankruptcy court, but only attorneys, not bankruptcy petition preparers, can give you 

legal advice. 

 

Notice to INDIVIDUAL CONSUMER DEBTOR UNDER § 342(b) OF THE BANKRUPTCY CODE 

 

In accordance with § 342(b) of the Bankruptcy Code, this notice:  

 

(1)  Describes briefly the services available from credit counseling services;  

(2)  Describes briefly the purposes, benefits and costs of the four types of bankruptcy proceedings you 

may commence; and  

(3)  Informs you about bankruptcy crimes and notifies you that the Attorney General may examine 

all information you supply in connection with a bankruptcy case.  
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You are cautioned that bankruptcy law is complicated and not easily described. Thus, you may wish 

to seek the advice of an attorney to learn of your rights and responsibilities should you decide to file 

a petition. Court employees cannot give you legal advice. 

 

1.  Services Available from Credit Counseling Agencies 

 

With limited exceptions, §109(h) of the Bankruptcy Code requires that all individual debtors who file 

for bankruptcy relief on or after October 17, 2005, receive a briefing that outlines the available 

opportunities for credit counseling and provides assistance in performing a budget analysis. The 

briefing must be given within 180 days before the bankruptcy filing. The briefing may be provided 

individually or in a group (including briefings conducted by telephone or on the Internet) and must 

be provided by a nonprofit budget and credit counseling agency approved by the United States 

trustee or bankruptcy administrator. The clerk of the bankruptcy court has a list that you may 

consult of the approved budget and credit counseling agencies. 

 

In addition, after filing a bankruptcy case, an individual debtor generally must complete a financial 

management instructional course before he or she can receive a discharge. The clerk also has a list of 

approved financial management instructional courses. 

 

2.  The Four Chapters of the Bankruptcy Code Available to Individual Consumer Debtors 

 

Chapter 7: Liquidation (Filing Fee $299) 

 

1.  Chapter 7 is designed for debtors in financial difficulty who do not have the ability to pay their 

existing debts. Debtors whose debts are primarily consumer debts are subject to a “means test” 

designed to determine whether the case should be permitted to proceed under chapter 7. If your 

income is greater than the median income for your state of residence and family size, in some cases, 

creditors have the right to file a motion requesting that the court dismiss your case under § 707(b) of 

the Code. It is up to the court to decide whether the case should be dismissed. 

2.  Under chapter 7, you may claim certain of your property as exempt under governing law. A 

trustee may have the right to take possession of and sell the remaining property that is not exempt 

and use the sale proceeds to pay your creditors. 

3.  The purpose of filing a chapter 7 case is to obtain a discharge of your existing debts. If, however, 

you are found to have committed certain kinds of improper conduct described in the Bankruptcy 

Code, the court may deny your discharge and, if it does, the purpose for which you filed the 

bankruptcy petition will be defeated. 

4.  Even if you receive a general discharge, some particular debts are not discharged under the law. 

Therefore, you may still be responsible for most taxes and student loans; debts incurred to pay 

nondischargeable taxes; domestic support and property settlement obligations; most fines, penalties, 

forfeitures, and criminal restitution obligations; certain debts which are not properly listed in your 

bankruptcy papers; and debts for death or personal injury caused by operating a motor vehicle, 

vessel, or aircraft while intoxicated from alcohol or drugs. Also, if a creditor can prove that a debt 

arose from fraud, breach of fiduciary duty, or theft, or from a willful and malicious injury, the 

bankruptcy court may determine that the debt is not discharged. 

 

Chapter 13: Repayment of All or Part of the Debts of an Individual with Regular Income (Filing Fee 

$274) 

 

1.  Chapter 13 is designed for individuals with regular income who would like to pay all or part of 

their debts in installments over a period of time. You are only eligible for chapter 13 if your debts do 

not exceed certain dollar amounts set forth in the Bankruptcy Code. 

2.  Under chapter 13, you must file with the court a plan to repay your creditors all or part of the 

money that you owe them, using your future earnings. The period allowed by the court to repay your 
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debts may be three years or five years, depending upon your income and other factors. The court 

must approve your plan before it can take effect. 

3.  After completing the payments under your plan, your debts are generally discharged except for 

domestic support obligations; most student loans; certain taxes; most criminal fines and restitution 

obligations; certain debts which are not properly listed in your bankruptcy papers; certain debts for 

acts that caused death or personal injury; and certain long term secured obligations. 

 

Chapter 11: Reorganization (Filing Fee $1039) 

 

Chapter 11 is designed for the reorganization of a business but is also available to consumer debtors. 

Its provisions are quite complicated, and any decision by an individual to file a chapter 11 petition 

should be reviewed with an attorney. 

 

Chapter 12: Family Farmer or Fisherman (Filing Fee $239) 

 

Chapter 12 is designed to permit family farmers and fishermen to repay their debts over a period of 

time from future earnings and is similar to chapter 13. The eligibility requirements are restrictive, 

limiting its use to those whose income arises primarily from a family-owned farm or commercial 

fishing operation. 

 

3.  Bankruptcy Crimes and Availability of Bankruptcy Papers to Law Enforcement Officials 

 

A person who knowingly and fraudulently conceals assets or makes a false oath or statement under 

penalty of perjury, either orally or in writing, in connection with a bankruptcy case is subject to a 

fine, imprisonment, or both. All information supplied by a debtor in connection with a bankruptcy 

case is subject to examination by the Attorney General acting through the Office of the United States 

Trustee, the Office of the United States Attorney, and other components and employees of the 

Department of Justice. 

 

WARNING: Section 521 (a)( 1) of the Bankruptcy Code requires that you promptly file detailed 

information regarding your creditors, assets, liabilities, income, expenses and general financial 

condition. Your bankruptcy case may be dismissed if this information is not filed with the court 

within the time deadlines set by the Bankruptcy Code, the Bankruptcy Rules, and the local rules of 

the court. 

 

4.  Requirement to Send Pay Statements to the U.S. Trustee and Bankruptcy Trustee 

 

Within 15 days of filing your petition, you are required to send copies of all pay statements you 

received from your employer within 60 days before the date you filed your petition to the United 

States Trustee at the address provided by your attorney. 

 

You are also required to send the same such copies to the Bankruptcy Trustee assigned to your case 

on or before the first date scheduled for the meeting of creditors. The name and address of the 

Bankruptcy Trustee assigned to your case will be listed on the Notice of Meeting of Creditors which 

you should receive in the mail within 2 weeks of filing your petition. 

 

Failure to provide your pay statements to the United States Trustee and the Bankruptcy Trustee 

may result in dismissal of your case. Do not send your pay statements to the court. 
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Glossary of Common Bankruptcy Terms 

 
341 meeting Ɗ (see first meeting of creditors) 

 

363 sale Ɗ the sale of corporate assets under Section 363 

of the Bankruptcy Code. Under Section 363(f), a 

bankruptcy trustee or debtor‐in‐possession may sell the 

bankruptcy estate's assets "free and clear of any interest in 

such property." 

 

Absolute priority Ɗ the order of payment to the different 

classes of creditors mandated by the Bankruptcy Code. 

Claimants with higher priority are paid in full before other 

claims receive anything. Junior creditors and shareholders 

are paid after senior creditors. Specifically, the usual order 

is: first, administrative claims; second, statutory priority 

claims such as tax claims, rent claims, consumer deposits, 

and unpaid wages and benefits from before the filing; third, 

secured creditors' claims; fourth, unsecured creditors' 

claims and fifth, equity claims. 

 

Adequate protection Ɗ the right of a party with an interest in 

the debtor's property (such as a secured creditor) to 

assurance that its interest will not be diminished during the 

bankruptcy proceedings. 

 

Administrative claim (or administrative expense claim) Ɗ 

debt incurred by the debtor, with court approval, after the 

bankruptcy filing including: necessary costs of preserving 

the estate, wages, salaries, court costs, lawyers' fees, 

accountants' fees, trustees' expenses, etc. 

 

Adversary proceeding Ɗ a lawsuit arising in or related to a 

bankruptcy case that is commenced by filing a complaint 

with the bankruptcy court. 

 

Allowed claim (or allowed interest) Ɗ a claim of a creditor 

(or an equity interest) that is approved by the court under 

the plan of reorganization. 

 

Arrangement Ɗ may refer to a variety of formal or informal 

agreements concerning the conditions under which a 

bankrupt company may operate; often, it refers to an 

extension of time in which debt can be paid off. This was 

the term used under the old Chapter XI. 

 

Assume Ɗ an agreement to continue performing duties 

under a contract or lease. 

 

Automatic stay Ɗ the suspension of actions, such as debt 

collection or foreclosure, against the company in 

bankruptcy. This occurs automatically when a bankruptcy 

petition is filed. This action protects the debtor from 

creditors seeking to seize its assets. It protects some 

creditors in that it prevents one creditor from obtaining an 

excessive share of the assets of the bankrupt company to 

the exclusion of the other creditors. 

 

Avoidance power Ɗ the power of the court to invalidate 

certain obligations or transactions undertaken by a debtor 

prior to filing bankruptcy. It is generally intended to reverse 

transfers of property that favor one creditor over another. 

 

Ballot date Ɗthe date and time when all votes for accepting 

or rejecting the plan of reorganization must be received. 

 

Bankrupt Ɗ the entity that files a bankruptcy; the debtor; the 

insolvent entity. This is a nontechnical term and is not used 

in the Bankruptcy Code. 

 

Bankruptcy Ɗ (see also failure and insolvency) a legal 

procedure for dealing with debt problems of individuals and 

business. A non‐technical term for a legal state of 

insolvency. 

 

Bankruptcy Abuse Prevention and Consumer Protection 

Act (BAPCPA) of 2005 Ɗ This legislation primarily affects 

consumer filings, making it more difficult for a person or 

estate to file for Chapter 7 bankruptcy. The BAPCPA 

impacts business filers as well‐‐with the heaviest impact on 

smaller (those listing less than $2 million in debt) 

businesses. On October 17, 2005 the BAPCPA became 

effective. 

 

Bankruptcy Act of 1898 Ɗ the basis of the federal 

bankruptcy statutes used until the Bankruptcy Reform Act 

of 1978. It provided primarily for liquidation of companies; 

reorganization could be affected indirectly under the 1898 

Act through equity receiverships (these were used to keep 

creditors from seizing the assets of distressed companies). 

 

Bankruptcy Act of 1933 Ɗ a statutory expansion of 

reorganization for companies (see Section 77). The 

Bankruptcy Act of 1933 and the Bankruptcy Act of 1934 

were superseded by the Chandler Act of 1938. 

 

Bankruptcy Act of 1934 Ɗ a further statutory expansion of 

reorganization for companies; (see Section 77B); the 

Bankruptcy Act of 1933 and the Bankruptcy Act of 1934 

were superseded by the Chandler Act of 1938. 
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bankruptcy administrator Ɗ an officer of the judiciary 

serving the judicial districts of Alabama and North Carolina 

who, like a United States trustee, is responsible for 

supervising the administration of bankruptcy cases, estates 

and trustees; monitoring plans and disclosure statements, 

creditor committees and fee applications and performing 

other statutory duties. 

 

Bankruptcy Amendments of 1984 Ɗ a set of amendments 

to the Bankruptcy Reform Act of 1978. The Amendments 

contain a number of provisions including: limiting the 

jurisdiction of the bankruptcy court, limiting the right of 

companies to invalidate labor contracts while in bankruptcy 

and providing for the prevention of "substantial abuse." 

 

Bankruptcy Code Ɗ the name given to the statutory body of 

bankruptcy laws after the Bankruptcy Reform Act of 1978. 

 

Bankruptcy Court Ɗ the federal tribunal where cases under 

the Bankruptcy Code are litigated. 

 

Bankruptcy estate Ɗ all legal or equitable interests of the 

debtor in property at the time of the bankruptcy filing. The 

estate includes all property in which the debtor has an 

interest, even if it is owned or held by another person. 

 

Bankruptcy judge Ɗ a judicial officer of the United States 

district court with decision‐making power over federal 

bankruptcy cases. 

 

Bankruptcy mill Ɗ a business not authorized to practice law 

that provides bankruptcy counseling and prepares 

bankruptcy petitions. 

 

Bankruptcy petition Ɗ the document filed with the court to 

initiate a bankruptcy proceeding. 

 

Bankruptcy Reform Act of 1994 Ɗ the most comprehensive 

piece of bankruptcy legislation since the Bankruptcy 

Reform Act of 1978. It was signed into law on October 22, 

1994 with most provisions effective immediately. Included 

in the 1994 Act are the following provisions to expedite 

bankruptcy proceedings, provisions to standardize fees, 

provisions to encourage individual debtors to use Chapter 

13 to reschedule their debts rather than use Chapter 7 to 

liquidate, provisions to aid creditors in recovering claims 

against bankrupt estates, and creation of a National 

Bankruptcy Commission to investigate further changes in 

bankruptcy law; etc. 

 

Bankruptcy Reform Act of 1978 Ɗ the first substantive 

bankruptcy code revision since the Chandler Act of 1938. It 

took effect on October 1, 1979 and some of the major 

elements of this act were as follows: upgrading the 

jurisdiction of the U.S. bankruptcy courts to deal with cases 

handled by other courts (subsequently modified); allowing 

the filing of a single joint petition of bankruptcy by husband 

and wife; reorganizing the Chapters of bankruptcy; in 

particular, concerning business reorganization, Chapters X, 

XI and XII of the old code are replaced by Chapter 11; 

expanding the number of people eligible and the type of 

relief available to people in a new Chapter 13, wage‐earner 

reorganization bankruptcy; altering the appellate procedure 

allowing direct appeal to the U.S. courts of appeal 

(subsequently modified); and generally, making federal 

exemption provisions and options for debtors more 

extensive. 

 

Bankruptcy Rule 2004 Ɗ a provision of the Bankruptcy 

Code that allows one party in a bankruptcy proceeding to 

compel discovery or other examination against another 

party. 

 

Bankruptcy Tax Act of 1980 Ɗ the Bankruptcy Reform Act 

of 1978 did not specify how certain tax matters concerning 

bankruptcies should be handled. The Bankruptcy Tax Act 

of 1980 was passed to specify the tax treatment of 

bankruptcy tax issues. It specifies the tax treatment of, 

among other things, tax loss carry‐forwards and exchanges 

of equity for debt. 

 

Bar date Ɗ the last date that creditors may file a claim 

against the debtor. 

 

Business bankruptcy Ɗ a bankruptcy case in which the 

debtor is a business or an individual with business related 

debt. Data from the U.S. Administrative Office of the Courts 

subdivides bankruptcies into business and non‐business. 

 

Business failure Ɗ (see failure) 

 

Cash collateral Ɗ cash and cash equivalents held by the 

debtor in Chapter 11 subject to liens of other parties. 

 

Chandler Act of 1938 Ɗ legislation providing substantial 

modifications to the Bankruptcy Act of 1898. 

 

Chapter Ɗ the Bankruptcy Code is organized into Chapters. 

Except for Chapter 12, the Chapters of the present code 

are all odd‐numbered and are enumerated with Arabic 

numerals. (Before the Bankruptcy Reform Act of 1978, the 

Chapters were numbered with Roman numerals.) Chapters 

1, 3, and 5 cover matters of general application. Chapters 

7, 9, 11, 12, 13 and 15 concern, respectively: liquidation 

(business or non‐business), municipality bankruptcy; 

business reorganization, family farm debt adjustment, 
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wage‐earner or personal (i.e. non‐business) reorganization 

and multi‐national bankruptcies. 

 

Chapter 7 Ɗ liquidation proceedings; generally assets are 

sold by a trustee and the company ceases operation. 

Individuals may file Chapter 7 also. 

 

Chapter 7 Trustee Ɗ a person appointed in a Chapter 7 

case to represent the interests of the bankruptcy estate 

and the unsecured creditors. 

 

Chapter 9 Ɗ bankruptcies of municipalities; only a few of 

these are filed each year. 

 

Chapters X, XI and XII Ɗ before Chapter 11 of the 

Bankruptcy Reform Act of 1978, these three chapters of 

bankruptcy existed for company bankruptcies that involved 

reorganization. Chapter X involved reorganization for larger 

companies that held public debt or equity. Chapter XI was 

for readjustment of debts of smaller, non‐publicly held 

companies, and Chapter XII was for companies with 

extensive holdings of real property. 

 

Chapter 11 Ɗ reorganization proceedings, generally for 

business entities. The debtor maintains control of the 

business in Chapter 11, unless the Court appoints a 

trustee. 

 

Chapter 12 Ɗ family farmer bankruptcies. This was created 

by Congress in 1986 (Chapter 12 became effective on 

November 26, 1986). Only a family‐owned farm business 

can qualify for Chapter 12 and it must have debt less than 

$1.5 million and have 50% of its income from farming 

operations. 

 

Chapter 13 Ɗ bankruptcy proceedings for an individual with 

the intention of rescheduling the individual's debt (rather 

than liquidating the individual's assets and debt; an 

individual files under Chapter 7 to liquidate), Chapter 13 is 

referred to as wage èarner bankruptcy, personal 

bankruptcy or consumer bankruptcy, Chapter 13 cannot be 

used by a partnership or a corporation; it can be used by a 

sole proprietorship. Chapter 13 allows a debtor to keep 

property and pay debts over time, usually three to five 

years. 

 

Chapter 15 Ɗ the chapter of the Bankruptcy Code dealing 

with cases of cross‐border insolvency. It was formerly 

known as Section 304. 

 

"Chapter 20" Ɗ an unofficial term describing the filing of a 

Chapter 7 proceeding followed by a Chapter 13. The 

Chapter 7 filing eliminates unsecured debts while the 

Chapter 13 filing handles continuing liens. 

 

"Chapter 22" Ɗ an unofficial term describing a company that 

has filed for Chapter 11 twice. 

 

"Chapter 33" Ɗ an unofficial term describing a company that 

has filed for Chapter 11 three times. 

 

Claims Ɗ rights to repayment made by creditors against a 

debtor; they may be liquidated, unliquidated, fixed, 

contingent, matured, unmatured, secured, unsecured, 

subordinated, legal or equitable. (See priority of claims.) 

 

Class Ɗ each of the different categories of claims against a 

debtor. 

 

Complaint Ɗ the initiatory document in a lawsuit that notifies 

the court and the defendant of the grounds claimed by the 

Plaintiff for an award of money or other relief against the 

defendant. 

 

Confirmation Ɗ the final approval by the bankruptcy court of 

a debtor's plan of reorganization. Confirmation takes place 

after the plan has been approved by creditors. 

 

Contested matter Ɗ a dispute among the parties to a 

bankruptcy proceeding, instituted by the filing of a motion 

of the court. 

 

Contingent claim Ɗ a claim that may be owed by the debtor 

under certain circumstances. For example, where the 

cdasnq hr ` bnrhfmdq nm `mnsgdq odqrnmƍr kn`m `mc sg`s

person fails to pay. 

 

Convenience claims Ɗ (see small claims) 

 

Conversion Ɗ changing chapters in bankruptcy (e.g., 

converting from Chapter 11 to Chapter 7 or vice‐versa). 

 

Core proceedings Ɗ those proceedings that are inherent in 

and fundamental to the administration of a bankruptcy 

case. Core proceedings are subject to the jurisdiction of the 

bankruptcy court. Non‐core proceedings may be conducted 

outside the jurisdiction of the bankruptcy court. 

 

Cramdown Ɗ confirmation of a plan of reorganization over 

the objections of one or more classes of creditors. 

 

Creditor Ɗ a person to whom or business to which the 

debtor owes money or that claims to be owed money by 

the debtor. 
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Creditors' committee Ɗ a committee of representatives of a 

debtor's creditors appointed by the U.S. Trustee. The 

committee acts on behalf of all creditors on negotiating a 

plan of reorganization and other major actions. In large, 

complex cases, there may be more than one such 

committee. 

 

Debtor Ɗ the entity seeking protection from creditors under 

the bankruptcy laws. 

 

Debtor ìn p̀ossession Ɗ the debtor which remains in 

control of operations, as opposed to having a trustee 

operate the company. 

 

Default Ɗ the failure by an entity to abide by the covenants 

in a debt obligation or other agreement to which it is a 

party. The most common default is non‐payment of interest 

or principal. 

 

Discharge (of indebtedness) Ɗ the satisfaction or 

elimination of the debts of the debtor by the bankruptcy 

court. 

 

Dischargeable debt Ɗ a debt for which the bankruptcy code 

`kknvr sgd cdasnqƍr odqrnm`k kh`ahkhsx sn ad dkhlhm`sdc- 

 

Disclosure statement Ɗ a comprehensive disclosure 

document sent to creditors when they are asked to vote on 

a plan of reorganization in Chapter 11. 

 

Discovery procedures Ɗ used to obtain disclosure of 

evidence before trial. 

 

Dismissal Ɗ the termination of a bankruptcy proceeding. 

The bankruptcy court can dismiss a case if it deems that 

the debtor or three creditors should not have filed or that a 

plan can never be formulated. 

 

Distressed Ɗ used to describe securities, companies and 

related items in or near bankruptcy or insolvency. The term 

does not have a strict, technical or legal definition. For 

example, a distressed security might be a security where 

the issuer has defaulted or a security that is selling at a 

substantially discounted price where a default is expected 

in the future. 

 

Docket Ɗ the schedule on which the clerk of the court 

records all motions, pleadings, memoranda, orders and all 

other court filings. 

 

Effective date Ɗ the date on which a plan of reorganization 

is implemented. It usually occurs after all the conditions to 

a plan of reorganization have been satisfied. 

 

ECF or Electronic Case Filing Ɗ ECF is a comprehensive 

case management system that allows courts to maintain 

electronic case files and offer electronic filing over the 

Internet. Courts make all case information immediately 

available electronically through the Internet. 

 

Equitable subordination Ɗ the lowering of priority of a claim 

because the holder of the claim is found to be guilty of 

some kind of improper conduct. 

 

Equity Ɗ sgd u`ktd ne sgd cdasnqƍr hmsdqdrs hm oqnodqsx sg`s

remains after the liens and other creditoqƍr hmsdqdrsr `qd

considered. 

 

Examiner Ɗ a professional appointed by the bankruptcy 

court to investigate and oversee certain aspects of the 

debtor or the proceedings. (By way of comparison, the role 

of the trustee is to operate the business of the debtor 

whereas the role of the examiner is to investigate and 

report to the court.) 

 

Exchange offer Ɗ an offer by an issuer of debt securities to 

exchange new securities with less onerous provisions for 

currently outstanding securities. Companies often make 

exchange offers in an attempt to avoid bankruptcy. 

 

Exclusivity (period of) Ɗ a debtor in Chapter 11 has the 

exclusive right to file a plan of reorganization for the first 

120 days of its bankruptcy. Thereafter, unless the period of 

exclusivity is extended by the court, other parties may file 

reorganization plans. 

 

Executory contract Ɗ a contract in which some or all of the 

obligations of each party have not yet been completed. The 

debtor‐in‐possession (or trustee) is allowed to reject 

unilaterally certain executory contracts. 

 

Exemptions Ɗ this refers to assets or properties owned by 

the debtor that cannot be recovered by creditors. 

 

Failure Ɗ (see also bankruptcy and insolvency) an 

economic assessment of the viability of a business, it 

means that a firm is either not earning what is expected 

(i.e. it has a below normal rate of return) or is not meeting 

its obligations. It is not synonymous with bankruptcy 

because bankruptcy is more of a formal and legal 

definition. A failing company is not necessarily a bankrupt 

company and vice‐versa. 

 

Fee examiner Ɗ appointed by the court to monitor fees paid 

to professionals in bankruptcy cases. 
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Filing fees Ɗ as of January 1, 2007, for Chapter 7 the fee is 

$299, for Chapter 11 it is $1,039, for Chapter 12 it is $239 

and for Chapter 13 it is $274. 

 

First meeting of creditors (341 meeting) Ɗ a mandatory 

meeting between creditors and the debtor. It is usually held 

within a month of the filing of bankruptcy but often occurs 

later when the debtor has filed its schedules of financial 

information. 

 

Fraudulent conveyance Ɗ the transfer of valuable assets 

from a company which i) occurs when the company is 

technically insolvent, ii) renders the company insolvent, or 

iii) is made for less than adequate consideration. The spate 

of leveraged buyouts and other highly leveraged 

transactions in the 1980s has spurred a number of 

fraudulent conveyance allegations in recent years. 

 

Fresh start Ɗ informal term for the new accounting rules 

applicable to bankrupt companies. For companies that 

either filed for Chapter 11 after January 1991 or emerged 

from Chapter 11 after June 1991, assets are valued at 

market value rather than at historical cost. 

 

Gap period Ɗ the period between the filing of an involuntary 

petition and the dismissal of the petition, the entry of an 

order for relief or the filing of a voluntary petition (whatever 

the outcome). 

 

Going concern value Ɗ what a company is worth if sold as 

a continuing business, as opposed to its liquidation value. 

 

Impairment Ɗ when a plan of reorganization alters the 

contractual rights of a class of holders of claims, that class 

is deemed to be impaired. A class that is unimpaired is 

deemed to automatically accept a plan of reorganization. 

 

Insolvency Ɗ (see also bankruptcy and failure) another term 

used to describe a firm that is failing; generally it means 

that a firm's liabilities exceed its assets or that it is unable 

to satisfy its obligations as they come due. 

 

Insider (of corporate debtor) Ɗ a director, officer or person 

in control of the debtor or a partnership in which the debtor 

is a general partner; a general partner of the debtor or a 

relative of a general partner, director, officer or person in 

control of the debtor. 

 

Interests Ɗ the equity interests of stockholders are often 

referred to in bankruptcy documents merely as "interests." 

 

Interim order Ɗ a temporary order of the court pending a 

hearing, trial, a final order or while awaiting an act by one 

of the parties. 

 

Involuntary bankruptcy Ɗ a bankruptcy initiated by at least 

three creditors holding unsecured claims aggregating at 

least $5,000 against the debtor. Data from the U.S. 

Administrative Office of the Courts subdivides bankruptcies 

into voluntary and involuntary. 

 

Joinder Ɗ joinder in civil law falls under two categories: 

joinder of claims, and joinder of parties. Joinder of claims is 

addressed in U.S. law by the Federal Rules of Civil 

Procedure No. 18(a). That Rule allows claimants to 

consolidate all claims that they have against an individual 

who is already a party to the case. Claimants may bring 

new claims even if these new claims are not related to the 

claims already stated. Note that joinder of claims is never 

compulsory (i.e., joinder is always permissive), and that 

joinder of claims requires that the court's subject matter 

jurisdiction requirements regarding the new claims be met 

for each new claim. 

 

Joint administration Ɗ the combining of two or more 

bankruptcy proceedings for administrative convenience. 

Frequently, the cases of affiliated entities are jointly 

administered. Joint administration does not necessarily 

result in substantive consolidation. (See substantive 

consolidation.) 

 

Lien Ɗ a charge upon a specific property designed to 

secure payment of a debt or performance of an obligation. 

 

Liquidated claim Ɗ ` bqdchsnqƍr bk`hl eor a fixed amount of 

money, 

 

Liquidating reorganization Ɗ an informal term for a Chapter 

11 proceeding when the company is essentially liquidated 

through one or more asset sales. 

 

Liquidation Ɗ the dissolution of a company, or individual; 

usually operations cease and assets are sold by auction; 

Chapter 7 is usually employed for liquidations, businesses 

or individuals. 

 

Liquidation value Ɗ the aggregate value of a business if its 

assets are sold piecemeal. 

 

Matrix Ɗ a mailing list of creditors of the debtor. Done as 

part of the forms filled out for a Chapter 11 case. 

 

Motion to lift automatic stay Ɗ a request by a creditor to 

allow the creditor to take an action against a debtor or the 
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automatic stay. 

 

NOL (net operating loss) Ɗ (see tax loss carry‐forward) 

 

Non‐business bankruptcy Ɗ a bankruptcy categorized by 

the U.S. courts as a non‐business bankruptcy. The debtor 

in a non‐business bankruptcy is usually either an individual 

or a family farm. Data from the U.S. Administrative Office of 

the Courts subdivides bankruptcies into business and 

non‐business. 

 

Nondischargeable debt Ɗ a debt that cannot be eliminated 

in bankruptcy. 

 

Nunc pro tunc Ɗ latin for "now for then" this refers to 

changing back to an earlier date of an order, judgment or 

filing of a document. Such a retroactive re‐dating requires a 

court order which can be obtained by a showing that the 

earlier date would have been legal, and there was error, 

accidental omission or neglect which had caused a 

problem or inconvenience which can be cured. 

 

Omnibus hearing Ɗ an omnibus hearing is a Court hearing 

at which the Court may hear a variety of different matters 

relating to one particular case. 

 

PACER (Public Access to Court Electronic Records) Ɗ a 

service provided by the court system that gives case filing 

information. 

 

Party in interest Ɗ a party who has standing to be heard by 

the court in a matter to be decided in the bankruptcy case. 

The debtor, the U.S. trustee or bankruptcy administrator, 

the case trustee and creditors are parties in interest for 

most matters. 

 

Period of exclusivity Ɗ (see exclusivity) 

 

Personal bankruptcy Ɗ filed by an individual and also called 

a household bankruptcy, consumer bankruptcy or 

wage‐earner bankruptcy. (see Chapter 13 and also 

Chapter 12). 

 

Petition Ɗ (or bankruptcy petition or petition for relief) ‐ the 

document that commences a bankruptcy proceeding. 

 

Petition preparer Ɗ a business not authorized to practice 

law that prepares bankruptcy petitions. 

 

Plan of reorganization Ɗ the document setting forth how a 

bankrupt company plans to satisfy its creditors. The plan of 

reorganization is the cornerstone of a successful Chapter 

11 bankruptcy. 

 

Plaintiff Ɗ a person or business that files a formal complaint 

with the court. 

 

Post‐petition Ɗ occurs after the filing of a petition. 

 

Preference Ɗ a payment by a debtor made during a 

specified period (90 days or one year) prior to the filing that 

favors one creditor over others. Preference payments can 

usually be recovered and returned to the debtor's estate. 

 

Prepackaged bankruptcy Ɗ a situation where a company 

and its creditors agree to a plan of reorganization before 

the company files a bankruptcy petition. In a true 

prepackaged bankruptcy, a plan of reorganization is 

circulated and approved by creditors before the petition is 

filed. The court then confirms the plan and the company 

emerges from bankruptcy quickly. 

 

Pre‐petition Ɗ occurring before the filing of a bankruptcy 

petition. 

 

Priority claims Ɗ administrative expenses and salaries, 

wages, employee benefits, customer deposits and taxes 

which occurred pre‐petition. 

 

Pro rata Ɗ proportionately. 

 

Proof of claim Ɗ form filed by a creditor setting out its 

claims against a bankruptcy debtor. 

 

Receiver Ɗ particularly in foreign proceedings, or state 

court proceedings, a person appointed by the court to take 

custody of a debtor's property. 

 

Reorganization Ɗ the resolving of a Chapter 11 bankruptcy 

by the emergence of the debtor as a viable business. 

Generally, the company agrees with creditors on a plan for 

payment of their claims (plan of reorganization) and 

emerges from Chapter 11 after the plan is confirmed by the 

court. 

 

Restructuring Ɗ a general term applied to an out‐of‐court 

attempt to reorganize and satisfy debts. Also, see workout. 

 

Retired Benefits Bankruptcy Protection Act Ɗ passed June 

16, 1988. This allows the debtor to continue to pay 

insurance premiums for employees during the course of a 

bankruptcy. 
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Reverse leveraged buyout Ɗ when a company that was a 

leveraged buyout restructures its (usually unmanageable) 

debt by issuing new equity (usually in exchange for some 

or all of the outstanding debt incurred during the original 

leveraged buyout). 

 

Rule 2004 Ɗ (see Bankruptcy Rule 2004) 

 

Schedules Ɗ list submitted by the debtor along with the 

odshshnm 'nq rgnqskx sgdqd`esdq( rgnvhmf sgd cdasnqƍr `rrdsr+

liabilities, and other financial information. 

 

Section 77 (of 1933 Act) Ɗ provided for reorganization of 

railroads. (During the 1930's a large number of railroads 

experienced extreme financial difficulty.) (See also Section 

77B). 

 

Section 77B Ɗ followed Section 77 and provided for 

reorganization of companies other than railroads. 

 

Section 304 Ɗ the former section of the U.S. Bankruptcy 

code that handled multi‐national bankruptcies only a few of 

which were filed each year. This section no longer exists; it 

has been replaced by Chapter 15. 

 

Secured creditors Ɗ one of two general types of creditors of 

a company. Secured creditors have a lien on property of 

the company. 

 

Secured debt Ɗ debt backed by a mortgage, pledge of 

collateral or other lien. It is debt for which the creditor has 

the right to pursue specific pledged property upon default. 

 

Set‐off Ɗ the ability to discharge or reduce a debt by 

applying a counter claim between the same parties. For 

example, a bank which has lent money to a debtor may 

attempt to satisfy some or all of the loan by seizing the 

debtor's deposits at the bank. 

 

Skeleton filing Ɗ term used in bankruptcy courts to describe 

a bankruptcy filing in which not all the necessary forms 

have been filed. Certain courts allow a case to commence 

if only certain important forms are filed so long as the 

balance of required forms are forthcoming within a certain 

period of time. 

 

Small claims (also sometimes called convenience claims) Ɗ 

under a plan of reorganization or liquidation, claims that are 

small (e.g. in the hundreds or thousands of dollars range) 

and numerous are often grouped into a single class and 

settled for cash for administrative convenience. 

 

Stalking horse Ɗ this is the name given to the party 

submitting the first bid to purchase assets. The stalking 

horse bid can be used to solicit interest from other bidders 

and also acts as an indicator for what will be realized on 

the auction floor. 

 

Straight bankruptcy Ɗ an informal term for a Chapter 7 

bankruptcy or liquidation; used more commonly to describe 

liquidation before the Bankruptcy Reform Act of 1978. 

 

Substantial abuse Ɗ a term that refers to the abuse of the 

privilege to file a petition. It usually describes fraud in cases 

of personal bankruptcy. 

 

Substantive consolidation ‐ the combination of the estate of 

one debtor with the estate of one or more other debtors 

and the application of the combined estate to satisfy their 

combined liabilities. Substantive consolidation is often 

considered in the case of parent/subsidiary debtors and 

other affiliated entities. 

 

Super‐priority claim Ɗ an administrative claim that will be 

paid ahead of other administrative and priority claims. 

 

Tax loss carry‐forward Ɗ losses, for tax purposes, that can 

be carried forward and applied to reduce taxable income in 

future years. The Tax Reform Act of 1986 imposed 

stringent restrictions on the use of tax loss carry‐forwards. 

 

Tranches Ɗ a piece, portion or slice of a deal or structured 

financing. This portion is one of several related securities 

that are offered at the same time but have different risks, 

rewards and/or maturities. "Tranche" is the French word for 

"slice." 

 

Trustee Ɗ an agent of the court who manages the property 

of the debtor for the benefit of the creditors. The court 

appoints a trustee in most Chapter 7 cases and in Chapter 

11 cases when it determines that the debtor's management 

should not remain in their control. This type of trustee 

should be distinguished from the U.S. Trustee, who plays 

an administrative role in all bankruptcy cases. 

 

United States Trustee Ɗ an agent of the U.S. Department of 

Justice appointed to assist in bankruptcy cases. The U.S. 

Trustee administers many of the duties of the court 

including appointing committees, appointing trustees and 

examiners, scrutinizing bankruptcy documents, etc. The 

United States Trustee Program began in 1979. Presently, it 

covers all federal judicial districts except for North Carolina 

and Alabama, which were originally scheduled to be 

included in October of 2002, but whose inclusion Congress 

has extended indefinitely. 



16 Truth Behind the Lies: The Texas Guide to Bankruptcy 

 

 

Unsecured claim Ɗ a claim or debt for which a creditor 

holds no special assurance of payment; a debt for which 

bqdchs v`r dwsdmcdc a`rdc rnkdkx tonm sgd bqdchsnqƍr

`rrdrrldms ne sgd cdasnqƍr etstqd `ahkhsx sn o`x- 

 

Unsecured creditor Ɗ a creditor who extended credit to a 

debtor without collateral security. If the debtor files for 

bankruptcy or is levied upon, the unsecured creditors are 

paid on a pro‐rata basis only after the claims of all secured 

creditors are satisfied. 

 

Unliquidated claim Ɗ a claim for which a specific value has 

not been determined VCIS (Voice Case Information 

System) Ɗ a touchtone telephone service provided by the 

court system that gives case filing information. 

 

Voluntary bankruptcy Ɗ bankruptcy filed by the debtor itself; 

data from the U.S. Administrative Office of the Courts 

subdivides bankruptcies into voluntary and involuntary. 

 

Vulture funds Ɗ (also referred to as vulture capitalists or 

vulture investors) ‐ investment groups that actively 

participate in the restructuring of financially distressed and 

bankrupt companies usually by the buying or selling of 

large pieces of the distressed company's debt and/or 

equity. 

 

Wage‐earner bankruptcy Ɗ (see Chapter 13 and personal 

bankruptcy) 

 

Workout Ɗ an arrangement, outside of bankruptcy, by a 

debtor and its creditors for payment or re‐scheduling of 

payments of the debtor's obligations. Usually applies to an 

informal agreement between a business and its creditors, 

although it can be a formal agreement and it can also apply 

to consumer debtors. 

 

 

 


